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MOTOR VEHICLE ACCIDENT RESPONSIBILITY* 


By FRANKLIN CorRICK, Editor-in-Chief 
Of the Journal of the Bar Association of the State of Kansas 


This issue of the Journal presents information on a subject which has already 
received much attention in Kansas and elsewhere. For example, the Kansas 
State Legislative Council submitted a recommendation to the 1957 legislature 
on the subject of safety responsibility legislation and a 21-page research report 
on the same subject.' Various Kansas legislatures have considered proposed 
changes and new measures on this problem, but Kansas does not have a so- 


called “security type law.” 


Economic and social losses due to deaths, bodily injuries and property dam- 
ages caused by motor vehicle accidents should be considered along with the 
benefits derived from the widespread use of the automobile. Safety campaigns 
have as their goals the reduction of the high cost of accidents. Since automobiles 
are used in such large numbers, how may adequate compensation be provided 
for those injured bodily and damaged in goods? The answer to this question 
was the concern of those who took part in the panel discussion at Kingman 
last November.* 


A recent report by the Illinois State Legislative Council? contains an excel- 
lent summary stating that the principal answer in forty-four states thus far has 
taken the form of the so-called safety responsibility laws. It states that Cali- 
fornia and several of the Canadian provinces have “impoundment laws that 
would have the effect of sequestering accident involved vehicles during such 
time as proof of financial responsibility in respect of them was not forthcom- 


» 


ing. 





*The remarks of the five members of the panel who took part in a discussion of this subject at Kingman, Kan- 
sas, on November 17, 1956, are printed on subsequent pages of this issue (pages 227-245). 

1. Motor Vehicle Safety Responsibility Laws—A comparison of Kansas financial open law, uniform 
safety responsibility acts and comparative negligence laws (Publication No. 204, September, 1956). 

2. Motor Vehicle Accident Compensation, Publication 128, November, 1956. 
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As to compulsory insurance laws, the Illinois summary states that the out- 
standing feature of the 1927 Massachusetts and the 1956 New York laws is 
that they “make proof of insured status, or a substantially equal condition of 
financial responsibility, a condition precedent to the granting of a registration 
application.” 


As to “the hit-and-run or out-of-state driver, the most frequently mentioned 
corrective is an unsatisfied judgment fund upon the North Dakota model estab- 
lished in 1947, or the New Jersey example, set up in 1952. Unsatisfied judg- 
ment funds are likewise on the books in several Canadian provinces.” 


As stated in the following two paragraphs from the 1956 Illinois Legislative 
Council report: 


“The prevailing American method of according relief to those who suffer 
injury or property damage as a result of motor vehicle use and operation makes 
entitlement to recovery from the persons responsible hinge upon a showing of 
negligence or willful fault on the part of the adverse party and, usually, of 
freedom from negligence or other fault as to the parties seeking indemnifica- 
tion. The system depends for its satisfactory functioning upon the willingness 
and ability of private insurance companies to protect motorists against legal 
liability, and the willingness and ability of motorists to purchase such protec- 
tion. Three factors are operative to give this system a fairly high degree of 
effectiveness in the United States today: (1) the financial strength and ag- 
gressive selling programs of most automobile insurance companies; (2) the 
protective sense of responsibility of most American motor vehicle owners and 
operators; and (3) a public policy, adopted in some measure or other in every 
state, of bringing strong pressure to bear, direct in some instances, indirect in 
others, upon the motorist to buy automobile liability insurance. 


“Nevertheless, great numbers who sustain injury or property damage in 
automobile accidents go uncompensated, either because they fail to meet the 
legal requisites for recovery, or because the person legally responsible for their 
misfortune is not insured and lacks sufficient resources to make good the loss, 
or because the party responsible cannot be identified and brought to task. This 
unfortunate situation has been the object of continuing concern among legis- 
lators, lawyers, insurance companies, and the general public for a number of 
years, and has generated much legislation, many proposals for additional legis- 
lative action, and a substantial amount of discussion. For the most part, sug- 
gestions for a solution fall into two main categories. There is, first, the ap- 
proach that, within the general common law doctrine of negligence and theory 
of compensatory damages as settlement bases, would resort to statutory action 
for the purpose of increasing the motivation to insure against liability arising 
from the operation of a motor vehicle, or would even compel the motorist to 
buy such insurance. The second major approach would, in the field of auto- 
mobile accidents, very largely abandon the common law principles referred to 
and substitute a system of compensation quite similar to the one embodied for 
industrial accidents in workmen’s compensation acts. In the first class of sug- 

















COMPULSORY MOTOR VEHICLE ACCIDENT COMPENSATION 227 


gestions are to be found proposals that the existing safety and financial re- 
sponsibility acts universally in force be altered in ways deemed likely to in- 
crease the number of insured motor vehicle owners and operators; that laws 
providing for the impounding of uninsured cars be added to the present forms 
of indirect suasion to insure; that motorists or insurance companies, or both 
of these, be required to contribute to unsatisfied judgment funds; and that 
more states adopt the established Massachusetts and recent New York ap- 
proaches mandating the purchase of automobile liability coverage. Those who 
urge the second approach call for the adoption of an automobile accident com- 
pensation plan similar to the one now used in the Canadian province of Sas- 
katchewan.” 


On the following pages of this issue appear reports on the panel discussion 
at Kingman last November. Attention is called to the excellent bibliographical 
notes (1—14) which appear in the appendix to the panel discussion, com- 
mencing at page 245 of this issue. 


COMPULSORY MOTOR VEHICLE ACCIDENT 
COMPENSATION* 


By S. S. ALEXANDER 
Of the Kingman, Kansas, Bar 


Should every owner and driver of a motor vehicle be required, as a condition 
precedent to securing a license and registration of vehicle for driving on the 
highway— 

A. Insure his person against accidental injuries; 

B. Insure his motor vehicle and contents; and 

C. Insure the public against their injury to person and property— 

in all highway connected injury cases, in at least the very reasonable realistic 
scheduled amounts, under a workmen’s compensation plan, regardless of negli- 
gence or proof of negligence,—excluding, however, willful self-inflicted, or 
caused injuries and racing exhibition accidents? 

1. There are several classes of insurance involved, which we must consider 
in our discussion. 

First: Accident Insurance: Taken out by insured (first party) against bodily in- 
juries to himself. (Frequently, owners and drivers do not take out this 
insurance, but rely on their General Accident and Life Insurance policies.) 

Second: Comprehensive Insurance: Taken out by you (first party) for damages to 
your own vehicle and contents. (It often includes theft, fire, upset, hail 
and damages other than those received in collisions.) 

Third: Public Liability and Property Damage: To be taken out by you (first 
| A ai the opposite party (second party) against bodily injuries 
an |e 


1958" of a panel discussion during the 24th Judicial District Bar Meeting at Kingman, Kansas, November 17, 
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2. For the purpose of this panel the statutes of the different states and prov- 
inces of Canada may be divided into two major classes: 

First: Compulsory Automobile Insurance—Workmen’s Compensation Type—Re- 
gardless of Negligence. 

Second: Financial Responsibility Laws requiring security or insurance usually after 
accident, or conviction, or unsatisfied judgments resulting from negligence 
actions. (New York and Massachusetts have better laws than the average 
—they will be discussed by the panel.) 

With variations, every state in the Union has financial responsibility laws 
somewhat similar to Kansas. In practically all of these states the automobile 
owner is, therefore, entitled to AT LEAST “One Free Accident!” And in all 
states, negligence must be established to recover. 


3. On February 1, 1932, The Columbia University Report was made by a 
committee of 11 eminent jurists and lawyers, and 3 accountants and insurance 
specialists. In their conclusions is this finding: 


“The Committee favors the plan of compensation with limited liability and without 
regard to fault, analogous to that of the workmen’s compensation laws.” 


4. In all of our states and Canada, the province of Saskatchewan stands out 
alone as the only jurisdiction wherein automobile accident compensation may 
be secured without proof of fault. The Saskatchewan Act was first passed in 
1946 and amended in 1947 and 1948. The law is largely carried forward in 
the 1953 revised statute of Saskatchewan Volume IV. Chapter 371. It com- 
mences: 

“An act requiring insurance against certain losses resulting from certain motor ve- 
hicle accidents. 


Her Majesty, by and with the advice and consent of the Legislative Assembly of 
Saskatchewan enacts as follows: 

This Act may be cited as The Automobile Accident Insurance Act.” 

The act sets up three classes of insurance. 


First: Accident Insurance: Taken out by you to cover BODILY INJURIES TO 
yourself. 


Second: Comprehensive Insurance: Taken out by you to cover damages to your 
own vehicle and contents. 


Third: Public Liability and Property Damage Insurance: Taken out by you to 
cover bodily injuries and damages to others in Canada, Continental United 
States and Alaska. 


The Saskatchewan Government Insurance Agency issues the certificate of 
insurance. In fact, the Saskatchewan plan is basically the Columbia University 


Report Plan dressed up in administrative clothing to fit in with their kindred 
laws. 


5. Two of the greatest killers are speed and alcohol. “Human Failures” ac- 
count for the larger number of deaths. 


In October 2, 1953, News & World Report, page 36, Dr. Selden D. Bacan 
(Yale University Study) foremost authority in the United States on alcoholism 
tells us that “alcohol is involved in 20% of all fatal accidents,’—that 1 in 16, 
who continue to drink in 7 to 20 years will become alcoholics—that we have 
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nearly 4 million alcoholics and perhaps 175,000 members of “Alcoholics 
Anonymous.” 


Speed and alcohol largely include the gross negligence cases. “Human Fail- 
ure” includes the careless group such as the farmer, who is thinking of his cattle 
deal instead of watching the center red line—the lawyer who is trying his law 
suit instead of looking for the stop signs, and the lad and lassie that are dream- 
ing and following the middle of the road until the unexpected lights suddenly 
come over the hill. 


6. In the May, 1956, article in the American Bar Journal, at page 421, it 
is stated that in 1955 there were 38,300 deaths and 1,350,000 injuries with a 
cost of $4,700,000,000 resulting from automobile accidents in the United 
States. 


Robert S. Marx, First National Commander of Disabled American Veterans, 
and a member of the Columbia University Report Commission, (See Note 
11*) states: 

“That the victims in 35% of the accidents are unable to collect compensation be- 
cause the defendant is not insured and judgment is uncollectible.” 

In 1955 there were about 720,200,000 operators and about 60,000,000 
autos in the United States. This would average one auto personal injury acci- 
dent for about every 45 cars, and one death for about each 1,565 cars. 


In 27 New York University Law Review, page 585 it is stated that one-fifth 
of the drivers cause four-fifths of the accidents. (See Note 2.*) 


In an item by a Professor of Law in the University of California, he reached 
the conclusion that there is a recovery of damages in only one case out of four, 
where the defendant does not have a liability policy. (See Note 5.*) 


And in the May, 1956, American Bar Journal, at page 421, the author tells 
us that those who fought the workmen’s compensation plan are now largely 
against the principle of the workmen’s compensation plan in automobile acci- 
dent cases. 


In 1954 of the 43,000 involved in, but not necessarily killed, in fatal acci- 
dents, 2,500 (6%) occurred out of the 14,714,000 people above 65 years of 
age. While there were 20,000 (47%) involved in fatal accidents in the 25 to 
44 age group. (See 1956 World Almanac—Note 13.) In Kansas, to Novem- 
ber 10, 1956, 562 were killed against 482 last year at the same time. (For an 
exhaustive study of Kanssa statistics see Note 14.* ) 


The over 65 age group, percentage wise and per capita, have less alcoholics 
—drive far less mileage—drive much slower—avoid most night driving—in 
short have far less “exposure” than any of the younger groups. And when all 
of this group is insured and corrected actuary tables are set up, one would think 
that this group collectively would be a better risk than any other. Males under 
25 years of age seem to be the greatest risk class. 





on referred to appears in “Appendix to Motor Vehicle Compensation Study’’ commencing on page 245 of 
this issue. 
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7. Kansas has a Commissioner of Insurance. His office, with the Highway 
Commission, could administer such an act. All qualified insurance companies 
could write the insurance, or an Insurance Authority somewhat patterned like 
the Turnpike Authority could be set up. The Saskatchewan style of Govern- 
ment insurance has much lower rates than we are paying now. 


8. Workmen’s compensation principles were debated for 13 years—1898 
to 1910—before any state passed such a law. Our Kansas Workmen’s Com- 
pensation Act was passed in 1911—one of the earlier acts passed by any of our 
states. And Kansas should again lead the way to secure for our public a law 
to protect our public against the increasing hardships from hit-and-run, drunken 
and irresponsible drivers and in those cases where negligence is difficult to 
establish. 


9. For over 30 years State Legislatures have been passing make-shift Fi- 
nancial Liability Laws, as if afraid to offend or impose a burden on people of 
moderate means. They are the class that needs real protection the most. The 
legislatures are doing them the greatest injustice in not giving them adequate 
protection. 

10. The questions the public are interested in, in addition to the one stated 
at the beginning, are these: 

A. The effect such an act would have on the conjestion of negligence actions in 
our courts? Would the administrative settlements of the highway adjustment com- 
missioner be accepted in full in a large percentage of claims and thereby deter liti- 
gation, and especially in those cases where it may be doubtful, if negligence can be 
proved? (Unreasonably low amounts will likely increase litigation—while realistic 
amounts will likely materially decrease litigation.) 

B. The cost of all classes of insurance taken out under the act—comparing such 
cost with present insurance rates. 


C. Will such an act add to the safety of the highway by eliminating dangerous 
drivers—trelieve many hardship cases and better protect “must aid” claims such as 
ambulance, hospital, medical, doctor bills and funeral bills in case of death? 


D. What segments of the Nation are for and against a compulsory motor vehicle 
accident bill, and why? 

E. Cannot such an act be administered by our Commissioner of Insurance and 
Highway Department? 

F. Has the Saskatchewan Plan proven successful? 

G. What plan, if any, do those opposed to a compulsory public liability highway 
connected motor vehicle accident insurance plan,—without regard to negligence,— 
have to offer to protect the public? 


To my way of thinking the subject of this discussion is a challenge to every 
member of the bar and the state bar association of Kansas. Our bar should 
lead—not follow. We had a few lawyers, who for personal reasons, were 
against the workmen’s compensation law, and a few of them may be against 
the workmen’s compensation type of a compulsory motor vehicle liability act, 
without regard to negligence. Of course, I think that group is in error. Cer- 
tainly the state of Kansas should see that all users of our highways are protected 
and more especially the low income group—that class who, if their car is de- 
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stroyed and they are seriously injured, could neither buy a new car or pay their 
must aid bills such as: ambulance, hospital, medical, doctor,—and burial ex- 
penses, if killed. 
“Where there is no vision, the people perish.” 
In closing, I am authorized to say, that all members of the panel agree: 
A. That the present Financial Liability Act of Kansas is grossly inadequate; and, 
B. That the question asked at the very beginning should be answered in the 
affirmative. All insurance should be required under the workmen’s compensation 
type of law; and, 
C. That the required policy should permit about a $100 deductible clause to 
prevent cost of processing nuisance claims, and cut down cost of insurance; and, 


D. Insurance to be written in private companies. Larger coverage to be allowed. 
The right to maintain ordinary negligence actions with trial by jury to be preserved, 
but administrative recoveries must be credited on the judgment. For Liability In- 
surance $10,000/20,000/5,000 suggested. 


The cost of insurance varies so much with different age groups and in coun- 
try and large cities that it is difficult to set forth a table. For cost of insurance 
under the Saskatchewan Plan see May, 1956, American Bar Journal, (Note 
11.*) For bodily injuries for around $1.00 to $2.00 more you may increase 
your coverage from $10 and 20 M. up to 20 and 40 M. And as to property 
damage for around 80 cents to $1.50 you may increase your coverage from 
$5,000 to $10,000. 


As to constitutionality: At first, a member of the panel raised the question 
as to the validity of the accident insurance feature. My reasoning is this: 


The right to use of highways is not absolute, but subject to the police power. 
Public welfare, safety, social and grave economic issues are involved. Work- 
men’s compensation laws are constitutional. Jury trial is not and must not be 
denied. A public motor vehicle compensation act for highway connected in- 
juries following workmen’s compensation plan is constitutional. 


If the sovereign can require one, as a condition precedent to securing a 
driver’s license, to take out insurance to protect the opposite against bodily in- 
juries and death, including property damages, ambulance, hospital, medical, 
doctor bills and funeral expenses—then by the same token the sovereign can 
require such driver to take out accident and comprehensive insurance to protect 
himself to the limited extent required. 


The sovereign is as much interested in the welfare of one, as the other— 
neither should become a public charge, and the “must care” group, who have 
no choice but to serve, should be protected. 


As to non-residence, our present statutes, G.S. 1949 8-401, 8-402 as amend- 
ed in 1951, provides that a non-resident, who accepts the use of our highways 
does by such act constitute the secretary of state as his agent on whom process 
may be served in a Kansas highway connected injury case filed in this state. 





PO, a referred to appears in “Appendix to Motor Vehicle Compensation Study’”’ commencing on page 245 of 
us issue. 
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Many states have similar laws. Such statutes are valid (Kelley vs. Koetting 164 
Kan. 542, 190 P. 2d 361.) 

It is reasonable to anticipate that a similarly worded statute would be valid if it 
required a non-resident motor vehicle owner or driver: (a) To take out similar 
insurance coverage, or (b) to be personally liable, regardless of negligence, for the 
amounts set up in our statutes, or (c) to require temporary permits or licenses 
where a non-resident is in the state over 20 days, and (d) to provide for penalties. 
It is not likely that, many years will go by, until other states will pass similar stat- 
utes. The dhaive date of such provisions could be a year or so later to allow 
insurance companies ample time to adjust their coverage. 

Notes prepared for this panel discussion give a cross section of the Columbia- 
Saskatchewan Plan, which largely followed the Columbia Plan. The New York 
University Law Review, The Virginia Law Weekly and a cross section of the 
laws of all the states and the thinking of our Bar from Massachusetts to Cali- 
fornia, as well as two valuable statistic tables.* 


The battle for the first workmen’s compensation law covered a period of 
13 years. Now the battle to secure a comprehensive compulsory motor vehicle 
accident insurance act is definitely out in front. 


I would not venture a guess as to whether the Kansas Legislature will be a 
“Leader” or a “Follower” in passing such a law. 


Our present make-shift FINANCIAL LIABILITY ACT “does not lock the 
barn until the horse is stolen.” It gives to the widow no insurance protection 
for the first accident in which her husband may be killed, but assures her a 
small degree of protection from the same culprit in a second accident. It takes 
away from the convicted alcoholic his license,—instead of taking away his 
liquor. A way should be found by a card-license system or other means to make 
it most difficult for alcoholics to secure liquor. 


Alcoholics are on the increase—new automobiles have more speed and horse 
power—turnpikes are speed boulevards. More accidents will follow. And 
“Nero played the fiddle while Rome burned.” Now is the time to act! 


The near a dozen lawyers on the Committee, which gave us the matchless 
Columbia Report, stand out above the clouds as the peers of our profession. 
Their closing Prayer bears repeating: 

“The Committee favors the plan of compensation with limited liability and without 
regard to fault, analogous to that of the workmen’s compensation laws.” 





hi “Note referred to appears in “Appendix to Motor Vehicle Compensation Study” commencing on page 245 of 
is issue. 














TYPES OF MOTOR VEHICLE ACCIDENT LIABILITY PLANS 233 


TYPES OF MOTOR VEHICLE ACCIDENT 
LIABILITY PLANS* 


By RONALD D. ALBRIGHT 
Of the Anthony, Kansas, Bar 


Near the turn of the century, a vexatious problem faced our burgeoning in- 
dustrial machine. Due to the high degree of mechanization, America was 
emerging as a manufacturing country of world eminence. Great fortunes were 
made and lost during these uproarious times. Hundreds of books of fiction 
have been written about the fortunes made and lost. Hundreds of legal books 
and the court reports were written about a very different type of fortunes which 
made and lost, however, which did not make such entertaining reading. These 
books had to do with the pitiful attempts of those whose productivity had been 
limited by industrial accident to obtain some sort of justice from their em- 
ployers. Recoveries were at the best difficult, due to certain legal rules such 
as contributory negligence and assumption of the risk. Even if recovery was 
obtained, often it was only after years of litigation, during which the injured 
employee was unable to work—years of actual destitution. 


Right thinkers of the time, seeing the social injustice of the situation as it 
was, sparked the battle that eventually resulted in enactment of the Work- 
men’s Compensation Laws, whereby the workmen were assured of some pay- 
ment within a reasonable time after the injury. Few exceptions were allowed. 
All of this was on the basic theory that, as the injuries arose from industry, 
industry should not avoid its responsibility. 


During these times, the automobile was merely a plaything for the extremely 
wealthy, it having only recently been perfected. America’s industries, however, 
did not ignore this advent and American inventiveness and mechanical in- 
genuity were applied to the problem, so that automobiles were available to 
all, not just the wealthy. When the automobile broke through the class lines, 
it was not an unmixed blessing to society. We are told that, at the time that 
Kansas City had only two automobiles, both were wrecked in a head-on col- 
lision. From times like these arose the automobile negligence law as we know 
it today. It is to be noted that this law did not embody completely new prin- 
ciples, but merely adapted existing law to its special problems. For example, 
contributory negligence remained as a bar to recovery. I believe it would be 
moot to argue that the advantages of Workmen’s Compensation do not greatly 
outweigh its disadvantages. 


Despite the fact that the modern automobile has made invaluable addition 
to our society, it has been among the most destructive forces let loose by man. 
Recapitulation of death, accident and property losses is unnecessary here, as 
we are all acquainted with the dread amounts. The resulting litigation has 
virtually swamped the judicial systems of our more populous areas, with the 


wee of a panel discussion during the 24th Judicial District Bar Meeting at Kingman, Kansas, November 17, 
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result that in many cases the delayed justice is “no justice at all”. It was with 
this in mind that a committee was organized in 1928 under the auspices of 
Columbia University to make an exhaustive survey of the situation. 


THE COLUMBIAN REPORT 


On February 1, 1932, the committee, consisting of three accountants and 
insurance specialists and eleven eminent lawyers and jurists, published its re- 
port. Today’s panel does not have the time or the necessity for examining each 
detailed statistic in the report. However, the reasoning used by the committee 
and its recommendations are basic to our discussion. 

The committee came to the conclusion that the existing systems for provid- 
ing adequate compensation for injuries arising from automobile accidents 
were hopelessly inadequate. Since the vast majority of persons injured in ac- 
cidents are either laborers, or members of their families, who have no reserves 
on which to fall, they as a class are at a disadvantage and need protection most. 
Likewise, they are less able to respond in damages. It is axiomatic that a good 
cause of action against a judgment proof defendant is no cause of action at all. 

The committee studied the two leading types of insurance plans. One type 
requires insurance as a condition precedent to registration of automobiles and 
is commonly referred to as the Massachusetts plan. The other plan, which is 
in force in Kansas, requires insurance of any person who has been guilty of 
certain violations or of any person who has failed to satisfy a judgment arising 
out of automobile operation. This law is similar to the rule allowing a dog its 
first bite. Apparently, under our law, each driver is entitled to one victim be- 
fore being required to procure insurance. 


THE MASSACHUSETTS PLAN 


The Massachusetts plan, dating back to 1925, requires insurance in specified 
amounts upon registration and licensing of vehicles. Boiled down to its simplest 
elements, this plan permits an injured person to bring an action with a reason- 
able certainty that insurance is present. Of course, non-resident automobiles 
and unauthorized usage are not covered. The increased assurance of coverage 
has, instead of speeding judgment, resulted in a huge backlog of court cases. 
A delay in this particularly sensitive branch of law brings with it more human 
misery and delay than in any other branch of civil law. Furthermore, the 
Massachusetts plan does not provide for any relief wherein contributory neg- 
ligence exists. 


THE “ONE VICTIM” PLAN 


Under the most common plan, a person is required to file proof of financial 
responsibility after he has failed to satisfy a judgment rendered against him 
based on negligent operation of a motor vehicle. We are all acquainted with 
cases wherein the negiigent party was judgment proof. Many of us, undoubt- 
edly, have reluctantly advised clients that filing suit against such a person 
would be “throwing good money after bad”. It is good advice, but it does allow 
these irresponsibles to leave a trail of maimed victims until some sucker “throws 
good money after bad”. 





ae to 
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LIABILITY WITH OR WITHOUT FAULT 


The Columbia Commission came to the conclusion that the social problems 
presented by the serious damage situation was of sufficient gravity to overcome 
ordinary rules of law, just as they had been overcome in the Workmen’s Com- 
pensation cases. It, therefore, recommended adoption of a system of compulsory 
insurance whereby all persons were required to carry both accident and public 
liability insurance. This would be administered through procedure quite sim- 
ilar to workmen’s compensation procedure and would give equivalent awards. 
Intentional wrongdoers and persons driving while under the influence were 
the principal exemptions. 


THE SASKATCHEWAN PLAN 


The report began bearing fruit immediately. However, it was not until 1946 
that the doctrine of liability without fault was adopted by any North Amer- 
ican jurisdiction. By what is now chapter 371 of the Revised Statutes of Sas- 
katchewan, 1953, fault was eliminated almost entirely from the automobile 
accident field insofar as compensation payments are concerned. 


Under the Saskatchewan plan, no registration or driver's license would be 
issued unless the applicant paid the basic premium—and any additional pre- 
miums based on special cases—to the Saskatchewan government. As a matter 
of fact, the Saskatchewan government is the insurer in this field of law. The 
Jaw sets up cases when damage action may be brought against tort feasors, but 
the Saskatchewan government has subrogated to the extent of this compensa- 
tion payment. 

The plan sets up a schedule of compensation based upon earnings before 
and after the accident and medical bills. The weekly indemnity checks, how- 
ever, have a ceiling and a bottom somewhat similar to Workmen’s Compensa- 
tion. Special rules are made in the Saskatchewan law setting flat disability rates 
for housewives, farmers, unemployed persons, and children. The death scale 
for children ranges from $100.00 for a one year old child to $1,000.00 for a 
15 year old. Death benefits of an ordinary insured depend on the number of 
dependents, varying from a $5,000.00 minimum to a $10,000.00 maximum. 


Saskatchewan appears to be the only jurisdiction whose insurance plan covers 
accident insurance, comprehensive insurance, and public liability and property 
damage insurance. 


CONCLUSION 


Despite the fact that the Saskatchewan Plan has been in operation for some 
ten years now, no other jurisdiction has seen fit to adopt its method. It has 
much to commend it, but its adoption by United States jurisdiction presents 
a virtual impossibility as it now stands. Our economic setup is such that our 
insurance companies could not afford to permit such legislation to be passed 
whereby the state would become the insuror of all owners and drivers. A plan 
handled by the private insurance industries would find great difficulty in 
handling claims arising from accidents involving stolen vehicles, uninsured 
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out-of-state cars, and the hit-and-run motorists. The principle has much to 
commend it and serious thought should be given to an operative adaptation. 


Of the above plan, none eliminates entirely lawsuits over automobile vehicle 
accidents. The Saskatchewan plan comes close in that it eliminates lawsuits 
unless the damage is greater than the amount awarded by the government. 


If a combination of the principles of workmen’s compensation and liability 
without fault as applied to motor vehicle operation could be adopted, it would 
appear that the law could take its stately way in finally assessing liability and 
that, insofar as automobile accidents were concerned, justice delayed would 
not be “’no justice at all”. 


VALIDITY AND OUTLINE OF PROPOSED MOTOR 
VEHICLE COMPENSATION ACTS* 


By LUKE CHAPIN 
Of the Medicine Lodge, Kansas Bar 


We used to have in one of our Barber County towns an old lady who insisted 
on keeping on driving her car although her will to drive far surpassed her 
ability. She liked to keep on her side of the road but from time to time she 
would take her side either out of the center or on the left side. She was well 
known by about every one in the community and the people who knew her 
were careful to try to keep out of her way. However, on one occasion, when 
she was taking her half of the road out of the middle, she brushed fenders with 
an approaching vehicle. The owner of the car immediately got out and apolo- 
gized profusely, saying: “The accident was all my fault. I saw you coming a 
block and a half down the street and I could and should have turned off of 
the main street to avoid the collision. I accept full responsibility and am sorry 
that the accident had to happen.” 


This, of course, is one extreme of the drivers now on the road. The other 
and far more dangerous extreme consists of a few of the youthful drivers who 
are reckless and even some of the older drivers who may be reckless or intoxi- 
cated or both. However, the great majority of the automobile accidents oc- 
curring in the United States and killing or injuring almost 114 millions of 
people a year occur to drivers who are neither too old, too reckless, too young 
or intoxicated, but to the average, normal driver. Circumstances combine to 
form an accident, and many times it is difficult, if not impossible, to fix the 
blame on one party or the other involved, to the exclusion of the other. 


Therefore, as has been brought out by the other speakers, we have before us 
today a very important subject, a subject which should be of interest to the 
public in general and of particular interest to the members of the bar. 
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Under the title “Motorism” Judge Robert S. Marx of the Cincinnati, Ohio, 
Bar writes a very forceful and thought-provoking article on this subject at page 
421 of the May, 1956, issue of the American Bar Association Journal. I sin- 
cerely recommend that all members of the Bar read and study this article. 
Judge Marx urgently recommends that the various states, through their legis- 
latures, enact legislation to provide for insurance coverage similar to the Sas- 
katchewan plan that you have heard discussed here this afternoon. I quote in 
part from his article as follows: 

“...the policy limits would include compensation in every case, to every victim 
of every automobile accident occurring on the highways, whether passenger, owner, 
operator or pedestrian, in an amount determined by law according to fixed schedules 
for injury and death, and the payment of all medical and hospital expenses. Such 
policy could provide for the payment (a) of property damage where the damage 
was substantial, and (b) could include liability insurance with the standard limits 
and (c) could permit civil actions for neglect as defined by the legislatures.” 


This quotation summarizes the provisions of an outline of a proposed act 
for Kansas which I am going to discuss. First, however, I have been assigned 
a question pertaining to the constitutionality of requiring such insurance. 


I do not have the time this afternoon to go into a long discussion of con- 
stitutional limitations of such a plan. Therefore, I am merely going to state to 
you that the constitutionality of such plan has been studied by the eminent 
lawyers and jurists who composed a committee to study such a plan, which 
committee was set up by Columbia University of New York and which made its 
report in a 300 page bulletin published in the year 1932, and that beginning on 
page 162 of the bulletin the following questions are discussed: 


1. Due Process of Law 
a. Imposition of Liability without Regard to Fault 
(1) As to the Liability of the Operator, Whether he be the Owner or Not 
(2) As to the Liability of the Owner who is not the Operator 
b. Substitution of New Remedy 


2. State Constitutions 


a. Guarantee of Trial by Jury 

b. Limiting Amount Recoverable for Injury or Death 
c. Preservation of Right of Action for Death 

d. Guarantee of Redress for Personal Injury 


The committee came to the conclusion that a compulsory compensation plan 
applied to motor vehicle accidents would not violate the due process of law 
clause of the 14th amendment, whether or not the state substituted a compen- 
sation plan for the common law negligence action, that the plan would not 
violate the guarantee of a right to trial by jury and would not be affected by 
other constitutional limitations. The Columbia report makes the analogy of 
the proposed plan to the various workmen’s compensation acts. Practically all 
other publications on the same subject make a similar analogy. Here in Kansas, 
we have had our Workmen’s Compensation Act for many years and it, of 
course, was held to be constitutional. (See Shade v. Cement Co., 93 Kan. 257, 
144 Pac. 249.) If there is a need for a similar plan pertaining to motor ve- 
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hicle accidents, then there is every reason to believe that, by analogy, such plan 
would be constitutional both under the constitution of the United States and 
the constitution of the state of Kansas. 


According to the June, 1956, Insurance Law Journal and an article contained 
in that Journal at page 407 by Mr. Herbert A. Kuvin, professor of law and 
director of insurance law training programs and conferences for the School of 
Law, of the University of Miami, Florida, there are now bills before the legis- 
lature of the State of Maryland to amend and supplement the Workmen’s Com- 
pensation law in order to include motor vehicle accident claims; and there is 
also a bill before the Virginia legislature to provide compensation by insurance 
to certain persons injured or killed in motor vehicle accidents irrespective of 
any legal liability of the insured or any other person. Of course, there is also 
the Saskatchewan Act which has been outlined to you. The Saskatchewan Act 
includes limited insurance benefits for every conceivable type of motor vehicle 
accident, regardless of fault, but still retains provision for negligence actions. 
In my personal opinion the Saskatchewan Act has considerable merit in all par- 
ticulars. There is some question in my mind as to whether the public at this 
time would be receptive to such an act in Kansas im toto. Perhaps, the act 
might be more attractive to the legislature and the public in general if the 
feature of compulsory insurance on comprehensive and collision coverage for 
the vehicle of and accidental injury to the owner or operator himself were 
eliminated. Nevertheless, without attempting to draft an act or acts or point up 
all details, I would say that Kansas acts to provide for the features of an in- 
surance plan as discussed here today should contain the following: 


I. Motor Vehicle Accident Compensation Act. 
An Act providing for compensation for disability or death from personal injury 
caused by the operation of a motor vehicle, excepting: 
(1) Injuries caused by willful intention of the person injured; 
(2) Injuries to operator or owner of vehicle causing the injury when no other 
vehicle involved; and 
(3) Injuries caused by vehicle being used without the owner's consent. 

A. Section on purpose and obligation of the Act. 

B. Section reserving negligence action and providing for deduction out of negli- 
gence proceeds for any amount recovered under compensation act. 

C. Section providing for application of the Act and whether or not it applies to 
injuries sustained from operation of vehicle while not on public highway, opera- 
tions being limited to within State of Kansas. 

D. Section providing that owner shall furnish security for compensation either 
through insurance or otherwise when registering automobile. 

E. Section on definition of terms. 

F. Section on amount of compensation. (A fixed amount in line with workmen's 
compensation limits is suggested, regardless of whether the person injured is 
employed or not employed, adult or minor.) 


G. Sections on limitation of time for making claims, procedure and awards. 


Il. Compulsory Liability Insurance Act. 


An Act to provide that every owner of a motor vehicle shall furnish certificate of 
liability insurance in the amount of at least $10,000, $20,000 and $10,000 for dam- 





































VALIDITY AND OUTLINE OF PROPOSED MOTOR COMPENSATION ACTS 239 


ages to person and property, when registering automobile, similar to acts requiring 

evidence of insurance for obtaining motor carrier's license. (NOTE: The writer be- 

lieves present motor carrier insurance limits are too low.) 

IIL Other Possible Additions to Above Acts: 

A. An Act which would add $50 to $200 deductible property compensation to 
above personal injury compensation Act. 

B. An Act requiring an operator of a motor vehicle to carry accident insurance to 
protect himself or his dependents against his accidental injury or death. 


C. An Act which would require the owner of a motor vehicle to furnish certificate 
of insurance covering collision and comprehensive damage to his own vehicle. 
(Some persons might object to being required to carry comprehensive and col- 
lision insurance on their own vehicles and accident insurance on themselves, but 
such law would appear to be a valid police regulation, and by reason of all being 
required to have it, rates for the insurance should be much cheaper than they 
now are.) 


Public opinion is the parent of all laws, and I believe that public opinion is 
crystalizing faster than many of us realize to insist that our legislature provide 
a speedier and more satisfactory means of compensating for the many personal 
injuries and deaths and millions of dollars of property damage sustained on 
our highways. 

It has been interesting to me to study this subject, and Mr. Alexander is to 
be congratulated for bringing it to our attention through his vast amount of 
work and research on it. I am hopeful that the interest generated here may 
continue and that we members of this Bar Association and other Bar Associa- 
tions may have a part and assist in bringing to the attention of the public in 

: general and the legislature in particular some possible solutions to our motor 
vehicle accident problems. 
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INSURANCE COST COMPARED WITH SASKATCHEWAN 
MOTOR VEHICLE LIABILITY PLAN* 


By PAUL R. KITCH 
Of the Wichita, Kansas, Bar 


I am in complete accord with those persons advocating the adoption by the 
State of Kansas of a measure requiring all vehicle owners to carry public lia- 
bility insurance with realistic limits and to also carry accident insurance for the 
benefit of all persons injured by the operation of the vehicle without reference 
to negligence. Such accident insurance should be in such amounts as to pro- 
vide reasonable medical and hospital care plus a reasonable percentage of other 
out of pocket expenses and lost earnings and earning power. 


I am emphatically opposed to the adoption of any plan which would place 
any limitations upon the historical right of a person injured by the negligence 
of another to recover damages in an amount that will fully and fairly com- 
pensate him for all loss sustained as a result of such negligence. Because our 
present system has admitted shortcomings, there is a popular trend among law 
review and magazine writers to advocate its complete abandonment and to 
substitute therefor a lay administered bureaucratic system of star chamber pro- 
ceedings. These writers serve a valuable social function in focusing public 
attention upon the defects of our present system but in doing so they lose sight 
of the fact that the present delays in litigation and the hardship cases cited con- 
stitute a much smaller percentage of the total problem than is commonly real- 
ized. Every lawyer knows that only a small percentage of automobile claims 
result in the type of litigation which the public is told drags endlessly through 
the courts. Most claims are settled in advance of litigation. By far the greater 
percentage of claims resulting in litigation are settled well in advance of trial. 
The claims that reach an appellate court would represent less than one percent 
of the original potential. 


I point this out, not for the purpose of opposing change in our long estab- 
lished procedures, but for the purpose of making crystal clear my position that 
merely because the patient has a broken leg we are not justified in killing him 
so that we may save the leg. 


I think the Saskatchewan plan, as it has been explained here, is an admirable 
effort to solve some of the social problems of automobile disability. At the 
same time it keeps intact the right of an injured person to receive full com- 
pensation where merited. 


I am opposed to the Saskatchewan plan to the extent that the insurance fund 
is state operated. I think the experience of those states now having compulsory 
liability insurance and workmen’s compensation laws demonstrate the advan- 
tages of privately operated funds. 


The cost of the Saskatchewan plan for Kansas need not be great. There is 
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no reason why the premium for the liability portion of the plan need be greater 
than the rates now in effect. In fact there is good reason to believe that the 
premium would be less because of the offsetting protection afforded by the 
accident insurance. 


There is no way to obtain at this time the exact cost of the accident insurance. 
However, it is safe to say that the same benefits provided by the Saskatchewan 
plan could be provided under present conditions in Kansas at a figure ranging 
from twelve to eighteen dollars a year. 


In the time allotted me it is impossible to cover in detail the specific objec- 
tions and advantages of the Saskatchewan plan. I will, therefore, merely sum- 
marize what it will and will not do. 


What will it do? It will: 


1. To the extent of the limits of liability established by the act protect 
against the insolvency of a negligent driver. 


2. It will provide immediate assistance for the payment of medical, hos- 
pital and living expenses. 


3. It will reduce the economic compulsion on the injured person for a 
quick settlement. 


What will it not do? It will not: 


1. Reduce the administrative burdens of our courts—in fact it will in- 
crease the burden. 


2. It will not solve the problem of safety on the highway. 


3. It will not nor can money recovery ever compensate for the misery 
and agony caused by irresponsible drivers. 
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MOTOR VEHICLE FINANCIAL RESPONSIBILITY 
AND KINDRED LAWS* 


By JOHN D. MEGAFFIN 
Of the Pratt, Kansas, Bar 


Since 1939 Kansas has had statutes providing for proof of financial responsi- 
bility. Sections 8-701 to 8-721, G.S. 1949, provides that if a driver forfeits 
appearance bail, or is convicted for any offense requiring forfeiting of license, 
that the license shall be withheld until proof of ability to respond in damages 
for one death in the sum of $5,000, two deaths in the sum of $10,000, and for 
property damages in the sum of $1,000. The act sets up provisions with ref- 
erence to non-residents of the state. It provides that the license shall be sus- 
pended if a final judgment is not satisfied and one cannot satisfy a judgment 
by taking bankruptcy in so far as this act is concerned. Proof of such ability 
may be made by showing that the automobile owner has a satisfactory paid-up 
liability insurance policy. Of course, under the Kansas law, judgment cannot 
be recovered until negligence is proved and found by the trier of the facts. It 
specifically provides that it shall not be construed to prevent the plaintiff from 
relying for security upon any of the other processes provided for the securing 
of redress. Generally, the financial responsibility statutes have some tendency 
to increase the likelihood that an aggrieved party will make a recovery after 
having suffered by reason of the negligence of another. Attorneys are aware 
that when they are consulted from time to time by persons who are defendants, 
that the defendant is made more aware of the perils he faces by his attorney's 
brief description of the remedies available under the law. 


By Sections 8-701 to 8-721 it is provided that: 
(1) If a driver forfeits his bail or collateral deposited to secure appearance (unless 
such forfeiture is set aside); or 


(2) If the driver has been FINALLY CONVICTED of any crime for which a 
license may be suspended; or 

(3) If a driver has failed for 30 days to satisfy a final judgment, other than by 
bankruptcy, up to the amounts of $5,000 “for bodily injury to or death of any 
one person. . . in any one accident. . . . $10,000 for bodily injury to or death 
of two or more persons in any one accident. . . and property damages of $1,000 
resulting from any one accident.” (Provision is made to pay the judgment up 
to such applicable amounts in installments. If the defendant is a non-resident, 
the proper official of the state where he resides shall be furnished a copy of 
the judgment. ) 

Then on the happening of any one of such three events, the license of the 
driver shall be suspended for possibly three years, unless satisfactory proof of 
ability to respond in damages for the amounts set forth above is given to the 
Highway Commission. Proof of such ability may be made by a showing that 
the driver-owner has a satisfactory fully paid-up liability insurance policy in at 
least the amounts above specified. 
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Clearly, the purpose of this Financial Responsibility Law, is to hold a club 
over the driver so (a) he will not forfeit his appearance bond, (b) will refrain 
from driving while intoxicated, and (c) will not have a final unsatisfied judg- 
ment for damages up to the amounts stated. The weak spots in this Law are: 


(1) It gives the hit-and-run, irresponsible or drinking driver ONE FREE ACCI- 
DENT, in which he may kill one or more people, and until final judgment 
of conviction for ADDITIONAL FREE ACCIDENTS, before he must furnish 
his proof of ability to respond in damages. 


(2) If the driver is not finally convicted of any crime for which his license is 
finally suspended, then until final judgment for damages and 30 days of grace 
has expired, he is given as many FREE ACCIDENTS as he may have, before 
being required to furnish proof of ability to respond in damages. 


(3) No provision is set up for protecting the innocent party, or his widow or repre- 
sentatives, if he be killed, by providing a remedy whereby such innocent party 
or his widow or representatives may secure satisfaction of the damages sus- 
tained in the FIRST ACCIDENTS. 


(4) It still requires the injured party, or his widow or representatives to prove 
negligence—and in practice lack of contributory negligence—before the in- 
jured party or his representatives may recover,—although, in fact in a very 
large portion of, especially the death cases, no surviving or disinterested wit- 
ness may be available to establish either negligence or lack of contributory 
negligence. 


(5) The Act makes no provision for hospital bills, doctor bills, ambulance service, 
burial expenses, pain and suffering. 


(6) The Act fails to take into consideration the fact that in over one-third of the 
accidents and death cases the driver is irresponsible and a judgment would be 
worthless. Injured persons will not often go to the expense of securing a 
worthless judgment to in turn secure the suspension of a drivers license or 
to require such an irresponsible person to procure proof of liability. 


(7) It furnishes no relief in hardship cases, for first accident where people of ~ ” 
small means have suffered bodily injuries, and loss of their means of trans- ~ 
portation at the hands of an irresponsible driver—or in those cases where“ ~ 


negligence cannot be established for want of witnesses. 


In the August 10, 1956, “Institute of Judicial Administration”, 10 Washing- 
ton Square South, New York 12, New York, at page 4 is an article by Stephen 
F. Lichtenstien, research assistant, which sets forth a list of the types of automo- 
bile statutes in all of the states of the Union and the provinces of Canada. 


The Province of Saskatchewan is the only one of the number listed as having 
compensation insurance. Their law is ably being discussed by another member 
of this panel. 


Massachusetts and New York require special treatment. 


All of the remainder of the states and provinces are listed as having financial 
responsibility laws. These Financial Responsibility Laws follow the pattern of 
the Kansas Law, with slight variations. 


A very large majority of the states require proof of financial responsibility 
in the sum of $5,000 for bodily injuries or death of any one person in any one 
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accident, $10,000 for bodily injuries or death for two or more persons in any 
one accident and $1,000 property damage in any one accident, the same as 
required in Kansas. 

The amount for bodily injuries and death of one person varies from $5,000 
to $20,000. The bodily injuries of two or more persons varies from $10,000 
to $20,000 and the property damage in any one accident varies from $1,000 
to $5,000. 


A very few states have provisions for impoundment of the automobiles in 
the wreck, until the damages are paid. But if there are mortgages on the auto- 
mobile, this possibly is of very little value. A number of the latest Acts provide 
for proof of financial responsibility immediately after the accident and with- 
out waiting for final judgment or suspension of license. 


As early as 1925, Massachusetts introduced a system of compulsory insurance 
to remedy an intolerable situation. 


A Professor of Law in California in an article entitled, “Full Aid Insurance 
for the Traffic Victim,” tells us that Compulsory Insurance 


“Though widely used abroad, it was untried in this country. . . . The prediction 
that compulsory insurance must lead to state insurance has proven false both in this 
country and abroad.” See NoTE 5 Appendix. 


And Albert L. Blummer, General Attorney for Bruce Dodson and Company 
of Kansas City, tells us with reference to the Massacrusetts law, in an article 
entitled, “The Uncompensated Automobile Accident Victim” in the July, 1956, 
Insurance Law Journal that this law requires every motor vehicle as a condition 
precedent to registration to take out a liability policy for $5,000 one person, 
and $10,000 one accident, but no property damage is required. 


The commentators on the Massachusetts Law vary greatly in the detail of 
its success, but admit frankly that it does not give relief in many cases. 


In 1956 the State of New York adopted The Motor Vehicle Financial Se- 
curity Act which will become effective February 1, 1957. It requires the fur- 
nishing of evidence of financial responsibility upon application for registration 
and an automobile financial responsibility may be evidenced by a certificate of 
insurance, financial security bond, a deposit, or qualification as a self insurer. 
This statute is considered the best state financial responsibility law, but does 
not change the traditional aspects of the law of negligence. 


In summary it may be said that the financial responsibility statutes are a step 
toward giving the motorist additional security on the highway that are framed 
to conform to our traditional ideas of establishing liability and recovery of 
damages. The weaknesses are apparent and the decision which faces our people 
and lawmakers involves a serious question as to a legislative departure from 
traditional standards. 
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APPENDIX TO MOTOR VEHICLE ACCIDENT 
COMPENSATION STUDY* 


Note 1: Columbia University Report. Report by Committee to Study Compensation 
for Automobile Accidents. (300 Pages—Feb. 1, 1932.) 


This is the earliest and most complete of all reports. It took 3 years to prepare this 
report after study of 8,849 personal injury cases. The Committee consisted of the fol- 
lowing truly great men of our Nation: 

Arthur A. Ballantine, Ch. Law Partner of Elihu Root; 

Charles E. Clark, then Dean of Yale Law School, now Chief Judge 3rd US. Circuit 
Court of Appeals; 

Horace Stern, now Chief Justice of Supreme Court of Pennsylvania; 

Henry W. Taft, Attorney of New York—brother of William Howard Taft; 

Miles M. Dawson, noted Insurance Actuary; 

Ogden L. Mills, former under Secretary of the Treasury; 

William A. Schnader, Attorney General of Pennsylvania and author of the Pennsyl- 
vania Workmen’s Compensation Law; 

Bernard L. Shientay, a Justice of Supreme Court, New York; 

Professor Walter F. Dodd, prominent Constitutional Lawyer; 

Victor J. Dowling, formerly presiding Justice of Appellate Court, New York; 

Henry S. Drinker, Jr., of the Philadelphia Bar; 

William Draper Lewis, then director of American Law Institute; 

Joseph P. Chamberlain, author of Automobiles and Vicarious Liability; 

Robert S. Marx, Attorney, First National Commander Disabled American Veterans, 
and author of “Motorism” in May 1956 American Bar Journal. 

And these chapter headings disclose the scope of the report: 



































Page 

I. Motor Vehicle Accident Problems 17 
Il. Liability Under Existing Law 25 
Ill. Liability Insurance 44 
IV. How the Present System Distributes Losses....................----c-csecseeeseeeeeee eveseneeeeeee 53 
V. Statistics From Commnittee’s Studies.....................---c-c-c-cecececereceseseeencsseceeseeseeneeeee 72 
a ciinencicrrnctannegeniipisinnienreenteieneantiveenimnenepnilonaiaggiaie 97 
a cnaencsetsencensepscinnecstepncinnniensenninapeencnieniciiencenntichitli 111 
VIII. The Compensation Plan 132 
IX. Discussion of Compensation Plan 145 
X. Constitutionality of Compensation Plam..................-.--..------secseeseseseseseseseeeeeeneneees 162 
XI. Summary and Conclusions Ms 198 





SUMMARY OF CONCLUSIONS: 


(a) Prevailing System for Securing damages is inadequate. 

(b) Liability for fault is difficult to apply. 

(c) Its administration through courts is slow and costly. 

(d) No provision is made to insure financial recovery from those at fault. 

(e) Financial Responsibility Laws do little to correct the injustice. 

(£) Every owner should be required to insure against injuries and death. 

(g) No liability based on fault is adequate. 

(h) Favors limited liability regardless of fault along Workmen’s Compensation Laws. 


EXTRACTS: 
A. At Page 111 under Compulsory Liability Insurance: “Great Britain adopted such 
a requirement by the Road Traffic Act of August 1, 1930. No one is permitted to use 
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or to allow anyone else to use a motor vehicle, unless the liability of the user is covered 
by an insurance policy or by authorized security. 

“In Great Britain, the accident situation appears to be as bad as in the United States,” 

B. At Page 112: “The Norwegian and Danish Laws are substantially like that of 
Finland. 

“In Switzerland, several of the cantons have adopted compulsory liability insurance.” 

C. At Page 132 under the Compensation Plan: “The most comprehensive plan sug- 
gested to meet the defects of existing systems of securing redress for injuries caused by 
motor vehicles, is the plan of compensation, analogous to workmen’s compensation. This 
would eliminate the principle of fault and through a requirement of insurance and the 
use of a statutory scale of benefits would make it reasonably certain that all persons with 
appreciable injuries would receive some compensation.” 

D. At Page 133: “a. LIABILITY WITHOUT FAULT: The principle of liability 
without regard to fault has already been established in some countries with respect to 
motor vehicle accidents. In Sweden, Denmark and Finland this principle is established 
by statute in place of the former principle of liability for fault only, and in France it is 
established, at least as respects pedestrian accidents, by a recent decision of the Court of 
Cassation. 

“Liability without fault is not a new doctrine in our law. It has been embodied in 
workmen’s compensation statutes and existed long before those statutes.” 


E. At Page 134: “Workmen’s compensation laws were adopted in this country not 
because of a theoretical preference for the principle of liability without fault, but be- 
cause it had become imperative to discard a system which worked very badly and to try 
in its place a new system which gave promise of success.” 

F. At Page 152: “3. ATTORNEY'S FEES. Under the present system of damages 
for negligence, attorneys’ fees form a considerable item, running from 25 per cent to 
50 per cent of the amounts collected. The case studies indicate that attorneys are em- 
ployed in about one-third of the cases in which money is paid by the defendant. Under 
a compensation system the great bulk of claims could be handled without attorneys, and 
when an attorney was employed the amount of his fee would be limited and fairly fixed 
by the compensation board. As a result, a larger proportion of the money paid in 
premiums would find its way to injured persons.” 

G. Under “Constitutionality of Compensation Plan” the Committee discusses whether 
it should be elective or compulsory to come under the plan. That certain states may have 
constitutional limitations on amount of recovery. The Fourteenth Amendment is con- 
sidered as well as right to trial by jury. An exhaustive brief is set forth. At Page 216: 

“Constitutionality: The Committee believes that a compensation plan analogous to 
workmen’s compensation would not offend the due process clause of the federal consti- 
tution.” 

H. Under “Conclusions” of the Committee at Page 216. “The generally prevailing 
system of providing damages for motor vehicle accidents is inadequate to meet existing 
conditions. It is based on the principle of liability for fault which is difficult to apply 
and often socially undesirable in its application; its administration through the courts 
is costly and slow, and it makes no provision to insure the financial responsibility of 
those who are found to be liable.” 


And at Page 217: “The Committee strongly approves of requiring every owner of a 
motor vehicle to insure against whatever legal liability may be imposed upon him for 
personal injuries or death caused by its operation. 

“The Committee believes, however, that the remedy must go further than the com- 
pulsory liability insurance law, and that no system based on liability for fault is adequate 
to meet existing conditions. The Committee favors the plan of compensation with 
limited liability and without regard to fault, analogous to that of the workmen’s com- 
pensation laws. Such a plan would eliminate the use of the principle of negligence, 
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would place the burden of economic loss on the owner or operator to whose activity the 
loss is chiefly due, would provide for an equitable distribution of the insurance according 
to the extent of the economic loss, and would provide a prompt remedy at small cost 
to the injured person or his family. The operation of such a plan would be of special 
benefit in the majority of cases of serious injury or of death. The Committee believes 
that such a compensation plan would be workable, that its cost to motor vehicle owners 
need not be unreasonable and that it would not violate the due process clause of the 
federal constitution.” 


Note 2: Vol. 27 New York University Law Review (1952) Page 585: “Automobile 
Accident Prevention and Compensation” by Harold F. McNiece (Professor of Law 
St. John’s University), and John V. Thornton (Instructor New York University) 
29 pages.) 


This article first praises the Columbia University Report—See Note 1 hereof—that 
most accident victims are the least able to bear the financial loss (and hence need in- 
surance protection the most.) The Laws delay because of conjested court dockets up to 
four years in New York is set forth—the equivalent of two army divisions die on our 
highways each year. Seventy-five to 90 per cent of accidents are due to “HUMAN 
FAILURES”—estimates one-fifth of drivers cause four-fifths of accidents. 

That the more recent FINANCIAL RESPONSIBILITY LAWS call for security im- 
mediately after first $50 accident loss,—without waiting for final judgment—that these 
laws give no relief to the FIRST VICTIM. These laws have brought about increase of 
insured automobiles from about 30 to 75 per cent. That Massachusetts has had a COM- 
PULSORY LIABILITY INSURANCE LAW for 25 years “BUT A PLAINTIFF MUST 
STILL PROVE COMMON LAW NEGLIGENCE TO RECOVER.” 


At Page 611: 

“The present system of accident law does an inadequate job both as to accident 
prevention and accident compensation. Automobile accidents continue to happen at an 
alarming rate, and many victims are never adequately compensated.” 

(The article fails to suggest any relief where negligence cannot be proved.) 


Nove 3: Vol. 7 Virginia Law Weekly (1955-1956) Page 86, by Bruno H. Greene 
(5 pages), formerly Austrian Bar Member. Assistant Professor of Law, Syracuse 
University. 


“The author favors improvement in our laws rather than compensation plans, “regard- 
less of fault.” That “Compulsory Insurance” is considered inadequate, because it still 
embodies the “objectionable” principle of liability for fault.” 


Note 4: New York State Legislative Annual (1956) Page 261 “Insurance Legislation” 
by Adelbert G. Straub, Jr., Counsel, New York Life Insurance Company. This 
article is less than a page long, and deals with the 1956 New York Law. See Note 
11, by Robert S. Marx. 


B. Then at Page 300, author not stated, is a note of 2 pages which comments on a 
proposed “Equal Responsibility Law” requiring $10,000/$20,000/$5,000 (one person— 
two of more—property damages respectively. ) 


Note 5: “Full Aid” Insurance for the Traffic Victim (1954) 72 pages by Albert A. 
Ehrenzweig, Professor of Law, University of California, Berkeley. 


At Page 1: “Briefly, this is my suggestion which is based on the study of related 
schemes now in operation: 


Any owner or operator of an automobile who carries “full aid” accident insurance in 
statutory minimum amounts for all injuries inflicted by the operation of his vehicle, 
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should by legislative action be relieved from his common-law liability for ordinary (in 
contrast to criminal) negligence. 

Until such legislation can be enacted, liability insurers themselves should seek an 
interim solution by adding a “full aid” clause to their policies. Under this clause any 
person injured by the insured car would be entitled to a fixed amount in consideration 
of a waiver of any other claim.” 


At Page 7: “Let us assume the gamble has been won, fault has been proved in three 
years of fear, anger, and grief, and the ag pene has been assessed. Yet, the victim 
and his counsel are anythnig but certain of recovery. If the defendant does not carry 
liability insurance, they have but one chance in four to obtain their compensation. 


“According to a computation by the New York Insurance Department in 1950, in 
New York alone the ascertained uninsured bodily injury loss was well over $10,000,000.” 

At Page 9: “As early as 1925 Massachusetts undertook to remedy what even then 
seemed to have become an intolerable situation, by introducing a system of compulsory 
insurance. Though widely used abroad it was untried in this country. The value of this 
experiment, despite its long duration, is, as will be shown presently, questionable. But 
what an outstanding leader of the insurance industry said 15 years ago is pertinent today: 

‘A short-sighted policy of blind opposition to compulsory insurance, in lieu of a 
whole-hearted effort to contribute toward a solution of one of our most serious social 
problems, has brought private insurance face to face with a grave danger!’ 

“The prediction that compulsory insurance must necessarily lead to state insurance has 
proved false both in this country and abroad.”. . . 


“Similarly, criticism of the Massachusetts plan as lacking protection for the victim of 
innocent drivers is hardly convincing if coming from spokesmen of an industry which 
has consistently opposed any discussion of a broader liability.” 


At Page 11: “UNSATISFIED-JUDGMENT FUND AND ASSIGNED-CASE PLAN.” 


The unsatisfied-judgment fund has gained the national limelight because of recent 
legislation in New Jersey. That state has indeed brought to new perfection a device well 
known and much practiced abroad and used to some extent in at least one state of the 
Union... . 


“Under the New Jersey scheme a special board, managd by the insurers themselves 
will (with certain exceptions) pay any personal-injury judgment in excess of $200, 
which the victim has taken all possible steps to collect from the injurer. This payment 
will be made from an unsatisfied-claims-and-judgment fund within the usual liability- 
policy limits. Since this scheme excludes uninsured motorists from its benefits, it may 

ish an incentive for the further spread of liability insurance and remove some of the 
hardship now caused by uninsured motorists. But it preserves the ‘negligence’ gamble 
in subrogation suits; and it leaves unaffected the present discrimination against the vic- 
tims of ‘innocent’ motorists and those unwilling or unable to engage in the costly ven- 
ture of a negligence suit.” 


At Page 13: “FINANCIAL—“SAFETY’—AND “SECURITY—RESPONSIBILITY 
LAWS. 


. .. “Their history is well known. As financial-responsibility laws, they compelled 
insurance or security only from those who had failed to satisfy a judgment for the pay- 
ment of damages for injuries caused by an automobile accident. Such laws were thus 
clearly inadequate because they failed to affect those offenders who, being judgment- 
proof, angel a law suit and thus a judgment.” 


“Nor is that all. Under all these laws the first bite may be free. Little comfort it is 
for the victim that the drunken driver who has maimed him for the rest of his life will 
either have to give up driving or take out insurance. And the second bite? Our rugged 
individualist who pie a to take insurance, relying on his skill, has negligently injured 
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a pedestrian. If he is ready to settle the case—and he will find an all-too-willing ear 
once he has made known his lack of insurance—he may save his free bite for another, 
more serious accident. Indeed, as long as no action is brought against him, he need not 
worry about the ‘safety’ responsibility law of his stace—and who will bring the first 
action against the uninsured motorists!” 

At Page 15: “No ‘tort’ law can protect the family whose provider was killed without 
his fault by a hit-and-run driver; by the operator of a car who by a tragic coincidence 
was unable to avoid a collision; by the careless motorist whose fault cannot be established 
because proof is unavailable or too expensive; or by the reckless driver who, while proved 
guilty, appears judgment-proof. Only in the last respect can liability insurance bring 
some relief, and here only at the cost of a theoretical and practical distortion of both the 
law of torts and the institution of insurance.” 


At Page 20: “THE ANSWER: LOSS INSURANCE—WITH FULL AID.” 


At Page 21: “Forty years ago, a crisis and a deadlock in the field of industrial acci- 
dents—similar to that now prevailing in the field of automobile accidents—led to work- 
men’s compensation. Characteristic features of this legal revolution which since has be- 
come an integral part of our law are: liability without fault, exclusive remedies, admin- 
istrative assessment, and compulsory insurance—in varying degrees and combinations. 
Suggestions for the adoption of a similar scheme for automobile accidents have never 
ceased. 


“They all rely in substance on the earlier mentioned fe og by a study committee at 
Columbia University generally referred to as the Columbia Plan. This plan like the 
arguments advanced for and against it, has often been stated and rejected.” 


At Page 26: “Air law with its more dramatic factual and legal problems and its more 
recent history offers the most striking examples. Here, even more often than in auto- 
mobile accidents, attempts at ascertaining the true cause of an accident may be hopeless, 
because the crash may have wiped out essential evidence. The imposition of strict lia- 
bility in the Warsaw Convention of 1929 and many national laws was one result of this 
fact. 

“Moreover, a plane crash even more often than an automobile accident may cause a 
whole series of law suits against several ‘tortfeasors,’ such as airport owners, carriers, 
and manufacturers. All these, in view of the threat of bankruptcy, are compelled to take 
liability insurance, thus insuring at least a portion of the same risk concurrently at un- 


Nore 6: No. 401 June 1956 Insurance Law Journal, Page 407—“Auto Liability Insur- 
ance: What is its Future Course?” By Herbert A. Kuvin, associate Professor of 
Law University of Miami, Florida (13 pages.) 


The author reviews the gradual acceptance of the principle of workmen’s compensation 
—“PUBLIC OPINION IS THE PARENT OF ALL LAWS”—This type of legislation 
was justified on the ground of “public policy.” 

On February 15, 1956, a bill was introduced in each House of the Maryland Legisla- 
ture and at Page 412: 


“Both of these bills would amend and supplement the Maryland workmen’s compen- 
sation and motor vehicle codes to ‘provide compensation for accidental injury involving 
a motor vehicle, requiring annual re-registration of all motor vehicle operators con- 
tingent on proof of an effective motor vehicle compensation policy, and establishing the 
‘Uninsured Motorist Fund’ for certain claimant financed by an additional annual motor 
registration fee relating generally thereto and changing the ‘Industrial Accident Com- 
mission’ to be ‘State Accident Commission’!” 


This is an attempt to amend and supplement the workmen’s compensation law in 
order to include motor vehicle accident claims. This would have the effect of placing the 
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drivers, owners and maintainers of automobiles in the class of “employers,” and injured 
claimants in the class of the “employees.” 


It took 13 years (1898-1910) to secure the first workmen's compensation law. 


At Page 413: “In the workmen’s compensation law development we had the common 
. law liability between employer and employee. The law of negligence in automobile 
accident cases is identical, with the same principles of law pertaining to liability and 
with the same freedom from, or defenses in exculpation from liability. 

“The litigation is of the same type. The same cries exist today as existed in the former 
situations: law’s delay, use of arbitration and abuses in trials of negligence cases. All one 
has to do is raise the subject with any group of attorneys (for both plaintiffs and de- 
fendants) in order to start discussions on the evils with the result that one wonders if 
the situation is as bad as it is, why the lawyers, jurists and politicians insist on continu- 
ing this device.” 

“You may not hear so much about compulsory auto insurance this year, but what you 
hear will be more important than in previous years.” 


At Page 418; “Surely enough has been and is being said in the legal journals, maga- 
zines, newspapers and periodicals, in addition to what is transpiring at trade meetings, 
to warrant the prediction that public opinion is om the move to the point that legislators 
are aware of it and have introduced proposed legislation to satisfy ‘public opinion.’” 


NoTE 7: No. 402 July 1956 Insurance Law Journal Page 459—“The Uncompensated 
Automobile Accident Victim,” by Albert L. Plummer, General Attorney Bruce Dod- 
son and Company, Kansas City (7 pages.) 


In 60 years the country has increased automobiles up to 61 million cars and 72 mil- 
lion operators in 1955. 


The author discusses THE MASSACHUSETTS COMPULSORY AUTOMOBILE LIA- 
BILITY LAW, (See Note 2), THE SASKETCHEWAN AUTOMOBILE ACCIDENT 
INSURANCE ACT, and responsibility laws. 


As to the Massachusetts Plan at Page 460: 


“The compulsory law requires every motor vehicle owner in Massachusetts, as a con- 
dition precedent to the registration and operation of his vehicle, to obtain the minimum 
statutory compulsory insurance covering the liability for bodily injury to a third person 
on the Massachusetts highways. The insurance must be provided by a company qualified 
to do business in Massachusetts. The statutory coverage is a maximum of $5,000 for 
one person, and $10,000 for all injuries arising out of any one accident. This com- 
pulsory coverage does not extend to the operator of the insured vehicle or to the guests 
in it. No property damage is required and the statutory coverages do not extend to 
operators in other states or to accidents off the public highways in the state.” 

As to the Saskatchewan Plan at Page 465: 


“SASKATCHEWAN PLAN.—Finally the Province of Saskatchewan, Canada, in 1946 
adopted a compensation plan and made it their law under the title “The Automobile 
Accident Insurance Act.” The material parts of the plan have already been explained in 
another part of this discussion. This comprehensive plan did not abrogate the existing 
negligence laws for the prosecution of liability claims, but supplemented the laws. It is 
both a compensation and a compulsory automobile bodily injury and property damage 
law. Those who administer the law have annually reported its very satisfactory opera- 
tion.” 


“It is also well to remember that 92,000 people were killed and 9,200,000 were in- 
jured by accident in the United States in 1955. Of this group the automobile killed 
38,300 and injured 1,350,000. Work accidents caused the death of 14,200 and injured 
1,900,000. It has also been reported that home accidents in 1955 took the lives of 
27,000, and injured numbered 4,050,000.” 
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As to Financial Responsibility Laws at Page 462: 

“The main obejctive of these financial responsibility or liability laws has been to en- 
courage the owners and operators of motor vehicles to adequately insure their hazards 
or provide the minimum required financial security for the payment of legally responsi- 
ble claims following an accident. It has been estimated that these laws have been the 
means of encouraging at least 50 per cent of the motorists to adequately insure or other- 
wise provide financial security.” 


Nore 8: Vol. XLI June 1956 Massachusetts Law Quarterly, Page 23—“Workmen’s 
Compensation Type of Automobile Accident Insurance No Longer an Idle Dream,” 
by Mr. Roger Kenney (4 pages) in the United States Investor of April 21, 1956. 


At Page 24: 


“THE TREND TOWARDS COMPENSATION—Up to now, any mention of a def- 
inite trend in this direction has generally been greeted with bland statements to the 
effect that workmen’s compensation is quite unlike automobile compensation—that the 
close employer-employee relationship in industry permits the beneficial operation of 
accident prevention programs—that no such close relationship exists between motorists 
on the highways—that while workmen’s compensation is concerned solely with persons 
earning incomes, persons involved in accidents frequently earn no income—that it would 
be extremely difficult to draft an equitable schedule of benefits—that the administration 
of such an act presents a serious problem in that malingering and faked injuries which 
plague workmen’s compensation would create substantially greater problems under an 
automobile compensation plan. Even though all this be true, however, there is unmis- 
takable evidence that we are working inevitably toward an automobile compensation 
plan in this country.” 


NoTE 9: Institute of Judicial Administration (August 10, 1956), 40 Washington Square 
South, New York 12, New York, by Stephen F. Lichtenstein, Research Assistant. 


One class advocates liability REGARDLESS OF FAULT—they point out the social 
hazard—call for compensation similar to workmen’s compensation. 

Another class favors insurance within the framework of the law of negligence—that it 
is wrong to hold all for the negligence of a few—that financial responsibility should be 
reduced through fear of loss of registration and driving privileges, and failure to pay 
judgments. That compulsory and voluntary financial responsibility laws materially differ. 

At Pages 4 and 24 the Laws of each state are alphabetically arranged. 

That Saskatchewan is the only jurisdiction in Canada and United States having a sys- 
tem for “compensation without fault.” But under their act one may recover in common 
law negligence action, but amount recovered under this act is deducted. The Laws of 
New York and Massachusetts are again discussed. 


Nore 10: In an article in opposition to compulsory insurance entitled “Pedestrianism: 
A Strange Philosophy,” by Lewis C. Ryan and Bruno H. Greene in February 1956 
American Bar Journal, Page 117, the authors approach the subject in this fashion: 


“WANTED: 72 MILLION AMERICAN MOTORISTS TO PAY FOR ANY IN- 
JURY CAUSED BY AN AUTOMOBILE TO ANY PERSON, SOBER OR DRUNK, 
REGARDLESS OF FAULT.” 


This article recognizes the congestion of cases in the courts—points out that work- 
men’s compensation must result from accident in the course of the employment with 
privity of contract and that only the workmen are protected—admits the Saskatchewan 
Plan includes property damage and that under it the careful motorist will have to insure 
himself against property damages, which will cost millions of more dollars. It sets forth 
that out of 72,200,000 licensed drivers in the United States in 1954, 43,000 or .06 per 
cent were involved in fatal accidents and 1,350,000 or 1.9 per cent in non-fatal accidents. 
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That in New York 96.08 per cent of all cars are insured against loss by established 
negligence. 


But the authors fail to come forward with any remedy to protect the public in cases 
where negligence cannot be established. They do not claim that the “RIGHT” to use 
the highway is not subject to police regulations. Nor do they point out that under the 
Saskatchewan Plan the right to proceed with a negligence action still exists but that the 
insurance must first be applied on the judgment and that where the driver is under the 
influence of liquor he cannot recover. They fail to suggest any remedy for the millions 
of innocent victims that cannot establish negligence,—or to give any relief where the 
driver at fault is execution proof, except to suggest he should give security to respond 
in damages, if he has an unpaid final judgment against him before his SECOND 
CHANCE to injure another. 


Our Nore: (The 96.08 per cent should be 87 per cent as per motor vehicle bureau 
of New York, See Note 11.) 


NOTE 11: In an article favoring The Saskatchewan Plan entitled, “Motorism, Not 
Pedestrianism: Compensation for the Automobile’s Victims,” by Robert S. Marx, 
First National Commander of Disabled American Veterans, Member of the Colum- 
bia University Report Committee. (May 1956 American Bar Journal.) 


In the May 1956 American Bar Journal, Page 421, the author disagrees with the old 
doctrine of “no liability without fault,” and favors limited liability “regardless of fault” 
in highway connected accident cases—that in 1955 there were 38,300 deaths, 1,350,000 
injuries at a total cost of $4,700,000,000—about 15 per cent involve pedestrians—that 
in Chicago it takes four years to get a trial of an accident automobile case, and in New 
York City three to four years—that there has been a complete breakdown of the liability 
system which creates a social and economic problem. 


At Page 422: “The solution generally approved by all of those who have made a 
careful, factual and actuarial study is a plan of compensation insurance, which will pro- 
vide prompt payment for medical and hospital expenses and reasonable compensation 
for the victim and will also protect the motorist.” 


Then the author refers to the Columbia University Study of 1932 of 300 pages, by a 
dozen great jurists and lawyers. They studied the facts in 8,849 cases. (For the Com- 
mittee’s Conclusion, see Note 1 of this Appendix.) 


Then the author refers to the Yale Law School Study of 1952 favoring a similar plan 
to the Columbia University Study, and in this Yale Plan is this extract at Page 424: 


“Such a system could be administered speedily through tribunals like our workmen's 
compensation commissioners, thus eliminating delay in accident cases and also in those 
cases which remained on the ordinary court docket.” 


Then the author refers to the Temple University of Philadelphia in its March 1955 
Study to the same effect. At Page 424 of this article, in referring to safety responsi- 
bility laws: 

“These laws uniformly permit a motorist to have one accident free—in which he may 
kill or injure one or many before he is required to take out any insurance of his fi- 
nancial responsibility. They are analogous to the mad dog laws which permit every dog 
to have one bite. Then there are the so-called impoundment laws under which the 
automobile is taken away from the owner before there is any determination of liability.” 


And again at Page 424: 
“Everyone is against sin, particularly the sin which causes death and injury on our 
highways. But until the happy day comes when there are no more accidents, something 


must be done to compensate the helpless victims left in the wake of more than a mil- 
lion auto accidents annually.” 
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The author then discusses the outstanding success of the Saskatchewan Plan for in- 
surance “without regard to fault.” 


And at Page 425: 


“The law of Saskatchewan does not abolish personal injury suits. In the event the 
injured party is dissatisfied with the compensation award he may bring a suit to recover 
damages, but if successful, he must credit the amount of compensation paid under the 
compensation policy on account of any judgment which he recovers. 


The present Saskatchewan law includes in one package a policy insuring compensa- 
tion, regardless of fault, to any person injured and the next of kin of any person killed 
in an automobile accident on the highways of Saskatchewan and a liability insurance 
policy which protects the owner in the event he is sued for legal liability anywhere in 
Saskatchewan or throughout Canada and the United States. Thus the law of Saskatche- 
wan furnishes a complete answer to the fallacious argument as to the impossibility of 
protecting persons insured under a compensation plan when they are driving out of the 
state in which such compensation insurance is required. The Saskatchewan insurance 
does both. The schedule of benefits under the compensation law of Saskatchewan begins 
at $25 a week for each week of disability up to $3,000 and pays in addition all medical, 
hospital and surgical bills and all damages to the automobile above $200. The Com- 
pensation Act further provides death benefits up to $10,000 and pays, in addition, the 
funeral expenses. The law is compulsory.” 


And at Page 426: 


“Americans who read this article will be astounded at the low cost of the compulsory 
compensation automobile and accident insurance in Saskatchewan in contrast to the cost 
of such insurance in the United States. Notwithstanding the low premium, the Sas- 
katchewan insurance fund had a surplus on December 31, 1955, of $2,100,000 and was 
enabled to announce substantial reductions in premiums for the year of 1956. The 
premium for insurance on 1955 cars is $20 for cars under 100 inches, $25 for cars be- 
tween 120 and 123 inches, and $30 for cars over 123 inches, and the same rate applies 
to 1956 cars. Overall, private passenger car owners will pay $675,000 less this year than 
they did last year. When we consider that for this modest amount these owners can col- 
lect over $10,000 in accident benefits and are insured for public liability up to $20,000 
and property damage up to $2,000, it is obvious that this is the lowest cost insurance 
with the greatest benefits on the North American continent. The same low premiums 
apply to insurance of farm trucks. The premium fixed for this year on 1951 and later 
farm trucks is $6.00, an over-all reduction of 36 per cent. The Saskatchewan Insurance 
Director properly asks, “Where in the world except Saskatchewan could you insure 
trucks worth up to $5,000 against collision and public liability and property damage 
suits for only $6.00?” 


And at Page 477: 


“The adoption of workmen’s compensation insurance was fought by the same type 
of insurance people and lawyers who now oppose any change in the present personal 
injury liability system for the compensation of automobile accident victims. None of 
o_—— as to the administrative difficulties or the high costs which the opponents 
a icted would result in the failure of workmen's com tion insurance has been 

illed. Nor have the members of the legal profession suffered as a result of losing the 
business of defending employers or liability insurance companies or prosecuting claims 
for injured employees.” 


And at Page 480: 
“It is asserted that “96.08 per cent” of all automobiles are now insured under the 
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so-called financial responsibility law of New York. The most recent official report by 
the Motor Vehicle Bureau of the State of New York is that 13 per cent of owners and 
drivers licensed to operate have no liability insurance. Every lawyer reading this article 
knows that the uninsured defendant rarely, if ever, has any financial responsibility and 
that it is hardly worthwhile to bring a lawsuit against an uninsured motorist. Reducing 
the above figures to human beings driving cars in New York this means that approxi- 
mately 700,000 irresponsible and judgment-proof persons are operating cars in New 
York.” ... “Even in states which claim to have approximately 85 per cent of the 
motorists covered by insurance, investigation has established that the victims in 35 per 
cent of the accidents are unable to collect compensation because the defendant is not 
insured and judgment is uncollectible.” 


And at Page 481: 


“It is also argued that compulsory compensation insurance will lead to state insurance. 
Our experience under workmen's compensation furnishes conclusive proof that there is 
no merit in that argument. Workmen’s compensation has been the law for more than 
thirty years in most American states. In all except seven states workmen's compensation 
insurance is profitably under-written by private insurance companies. . . . Saskatchewan 
began by insuring compensation in cases involving personal injuries and death but soon 
found that it was practicable and possible to include property damage. For the past 
nine years property damage has been insured under the Saskatchewan law. The present 
insurance provides for the payment of all property damage above $200 which covers 
major economic damage to the automobile. There is, therefore, no reason why the 
compensation policy cannot provide for the payment of property damage.” 


And at Page 482: 


“As the last lines of this article are being written, the press reports that New York 
has tardily, but finally recognized that there are 700,000 uninsured automobiles at large 
in the state and is passing legislation to drive these vehicles off the road unless they 
obtain liability and property damage insurance. The bill requiring a standard $10,000/ 
20,000 automobile liability, plus $5,000 property damage, policy passed the legislature 
by an overwhelming vote. All signs point to the enactment of such a compulsory in- 
surance law in New York to take effect after February 1, 1957. Governor Harriman 
has stated that he will sign the bill, “Because something must be done to protect the 
public.”. . . 


“The adoption of a compulsory compensation insurance plan will bring compensation 
to the victim without the necessity of a law suit—will substantially lower the cost of 
insurance to automobile owners and will relieve the courts of the flood of personal in- 
jury cases which hold back the administration of justice. Although the new compulsory 
liability insurance law of New York is not the final or the best solution of the automo- 
bile accident problem it is a long step in the right direction and will provide the ex- 
perience and the facts and will lay the foundation for a better and wiser insurance plan.” 


Norte 12: “A Change is Inevitable: Problems of Automobile Accident Litigation,” by 
Ella Graubart, September 1956 American Bar Journal, Page 821. 


The author discusses conjestion in our courts—economic loss to many as well as their 
means of transportation—the uninsured seldom rushes to pay his judgment—unequal 
verdicts. 


Note 13: STATISTICAL DATA: 
The following 3 tables are taken from 1956 World Almanac, Pages 303, 304, 682. 
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TABLE 1, At page 303 total accident deaths in U.S. in 1953............-..--------- 1,481,000 
At page 303 auto deaths USS. im 1954..............-.---ccccceceseseeneneeeenees 33,190 
At page 304 auto deaths in US. in 1953: 

Involving Pedestrians 8,600 
Collisions 12,900 
Railroads 1,410 
Street Car 40 
Bicycle 450 
Horse Drawn 100 
Fixed Objects 1,500 
Non-Collision 13,300 
Deaths 38,300 38,300 
Injuries 1,350,000 





TABLE 2, At page 303: TABLE 3, at page 682: 
In 1954 out of population of 162,414,000: Age of those in accidents (not necessarily 





Aged 65 to 69 5,259,000 killed.) : Vehicle 

70 to 74 3,973,000 Number Fatal % All Accidents % 

75 to 79 2,432,000 Under 18 1,800 4 700,000 4 
Over 80 3,050,000 18-20 3,600 8 1,250,000 8 

—_ 21-24 6,300 15 2,050,000 13 

65 and over 14,714,000 25-44 20,000 47 7,650,000 49 
45-64 8,800 20 3,400,000 22 

65 Over 2,500 6 650,000 4 

43,000 15,700,000 


Note 14: STATISTICAL DATA FOR KANSAS furnished by Highway Director on 
Nov. 13, 1956. 











As apbertains to motor vehicles 1953 1954 1955 
Deaths in Kansas—Total.....................-22.0--00--0-+- 579 611 592 
Deaths of pedestrians only in Kansas.................. 43 42 33 
Injured in Kansas—Total...................--.----0--------+ 9,411 9,539 10,711 
Injured pedestrians only in Kansas.................-..-. 346 343 346 
Deaths in U. S—Tootal ...............-.-..----c-cseseo-oeeeees 38,300 36,000 38,300 
Deaths of pedestrians only in U. S..................-.--- 8,600 7,900 8,200 
Injured in U. S.—Tootal -.....222222222..2.eeeeeeeeeeneeeee 1,350,000 1,250,000 1,350,000 
Injured pedestrians only in U. S.......................-.. 165,000 150,000 150,000 
ee i ieiciitstitetnsciceisecininiopiictsiniiculoniai 21,052 21,133 24,084 
Accidents in U. S. all kinds........22......2...----0-ee-0e0ee+ 9,900,000 9,550,000 9,900,000 
Autos registered in Kansas..... 724,464 758,923 795,569 
Licensed Operators in Kamsas..............-..---.------0--- 1,075,854 new 133,826 1,143,937 
Trucks registered in Kamsas................---.-------0-+-+- 231,590 241,658 251,188 
Automatic Suspensions ..............-.------------- 4,038 3,525 3,830 
Requiring proof financial responsibility 
ETE eT ET 738 590 653 
ION ci crsnspsnionnnevnceninbtbeaieiieses 191 191 286 
Suspensions requiring Fin. Res..............---....-------- 104 513 323 
Requiring proof Fin. Res. 
EO SE EE ne oe 49 49 100 
Chemical Tests, since 7-1-55.................-.------0+++ 179 
I ic ericsasicicilaheitdiainsmiaieenlbbbantinaied 1,266 
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HOW THE A.B.A. FUNCTIONS AND 
DETERMINES POLICY* 


HOUSE OF DELEGATES 


In 1936 the House of Delegates of the American Bar Association was 
founded. Some fears were expressed at the time that creation of the new body 
would impede, rather than facilitate, the future progress of the Association, 
even destroying the “value of the annual meetings” and “creating a rival” to 
the office of the President. 

Instead of being a destructive influence, the House in the past 20 years has 
strengthened the organization and has enabled the ABA to grow in both num- 
bers and prestige as never before. 

Strong representative leadership has characterized the activities of the House 
—the legislative and policy-making body of the 85,000-member Association— 
since its first session at the 59th annual meeting of the ABA in Boston on 
August 26, 1936. 

Members today recognize that without an agency such as the House of 
Delegates—including as it does representatives of state and local bar associa- 
tions and many other legal organizations—it would virtually be impossible 
for the American Bar Association to act and speak with as authoritative a voice 
and one as representative of the entire legal profession. 

As now constituted, the House has a membership of 236. It includes dele- 
gates representing all branches of the legal profession, the ABA, local and state 
bars, and the following federal officials who are ex-officio members: the At- 
torney General of the United States, the Deputy Attorney General, the Director 
of the Administrative Office of the United States Courts and the Solicitor Gen- 
eral of the United States. 

Included by virtue of the Association’s Constitution in the membership of 
the House are members of the Board of Governors, officers of the Association, 
past presidents, past chairmen of the House, and former secretaries and treas- 
urers of the Association with four or more years of service. The Board of Gov- 
ernors functions as an administrative agency of the House. 

The state and local bar associations constitute by far the largest single unit 
in the House with 107 delegates. This group is followed closely in size by the 
contingent of state delegates numbering 52 and including representatives from 
Alaska, Hawaii, Puerto Rico and the District of Columbia. The remainder of 
the House is made up of 17 ABA Section delegates, one representative each 
for 16 national legal organizations and 15 ABA Assembly delegates. 

This group of 236 lawyers directly represent an estimated 150,000 of the 
240,000 lawyers in the United States. 

An analysis of the membership of the House shows that it represents a true 
cross section of America’s legal profession. 

The members range in age from 33 to 82, with 108 (or about 48 per cent) 
55 or under. The median age is 56. One hundred and sixty-three (72 per cent) 
of the House members are with law firms, 32 are in private practice, and 30 
are serving as counsel for business firms, are government officials, judges, law 


*Source: Don Hyndman, Director of Public Relations, American Bar Association. 
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professors, or association officials. Only eight per cent of the members are 
associated with large metropolitan law firms. One-third are from cities with less 
than 100,000 population, one-third come from communities of 100,000 to 
500,000, and the remaining third from cities of over 500,000. 

State and local bar association delegates to the House are chosen in the fol- 
lowing manner: 

Each recognized state bar association is entitled to at least one delegate in 
the House. Bar associations in states having over 2,000 lawyers are entitled 
to one additional delegate for each additional 1,000 lawyers, with a maximum 
of four delegates that can be accredited. 

Local bar associations having a membership of 800 or more, 25 per cent of 
whom are members of the American Bar Association, are entitled to one dele- 
gate. The ABA Constitution provides, however, that when a sttae bar associa- 
tion is entitled to more than one delegate by virtue of the size of its member- 
ship, the number of local bar association accredited delegates within such a 
state shall be subtracted from the total number of four delegates allowed any 
individual state bar. 

Each state and local bar association delegate is chosen in such manner as 
each association determines. He serves in the House for a two-year term. In 
the event of resignation, disqualification, or death, the state or local bar asso- 
ciation affected may select and certify a successor to serve for the balance of 
the unexpired term. 

State delegates to the House are nominated and elected by ABA members 
of each state in the following manner: 

Not later than 150 days before the annual meeting of the ABA, any 25 or 
more members of the Association in a state from which a delegate is to be 
elected may file with the Board of Elections a petition bearing the name of a 
candidate for the office of State Delegate. (The Board of Elections, composed 
of three disinterested members of the ABA, is selected annually by the Board 
of Governors. ) 

The Board of Elections then publishes the names of such nominees, and 
signers of his petition, in the next issue of the American Bar Association Jour- 
nal. Printed ballots bearing the names of each nominee are mailed to each 
member of the Association in each state not later than 120 days before the 
annual meeting. Balloting is completed not later than 60 days before the an- 
nual meeting. The election board members count the ballots and publish the 
results of the election. 

Each State delegate elected serves for a term of three years. In case of any 
vacancy, other than for one particular meeting, the state bar association delegate 
from the state with the greatest length of continuous service in the House serves 
as State delegate; if the vacancy is for one year or less, he serves for the unexpired 
term, otherwise until the vacancy shall be filled by nomination and election. 

Two decades of experience have definitely established the House as the 
main legislative body of the Association in which are centered the business 
activities and policy determination of the ABA. Recommendations made by 
the ABA Committees and Sections do not become official policy of the Asso- 
ciation until they receive consideration and approval by a majority of the 
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members of the House. The same is true with respect to public policy questions 
and legislative proposals. 

The decisions of the House on matters of public importance carry weight 
and frequently the Congress of the United States has turned to it for advice 
and assistance on legal problems. Many ABA Sections and Committees are con- 
stantly working with Congressional Committees on laws in their special fields. 
In numerous cases such committees have invited ABA representatives to testify. 

The House meets in session twice annually—once during the annual meet- 
ing, and again in mid-year. The mid-year session usually is held in Chicago in 
February. However, meetings can be called at any time by the Board of Gov- 
ernors or by a majority of the members of the House. 


BOARD OF GOVERNORS 


Between the two regular meetings of the House of Delegates each year, the 
affairs of the American Bar Association are directed by the 16 members of the 
Board of Governors. 

The Board meets immediately prior to each session of the House and at 
least two other times during the year. It is composed of the president of the 
Association, the chairman of the House of Delegates, the last retiring president 
of the ABA, the secretary, the treasurer, the editor-in-chief of the American 
Bar Association Journal, and elected representatives from each of the 10 fed- 
eral judicial circuits. 

The president, secretary, and treasurer hold office for one year (the presi- 
dent is not permitted to hold that office again), the chairman of the House 
for two years (the chairman also is ineligible for more than one term), and 
the Board members from each circuit for staggered three-year terms. The 
President of the Association presides at Board sessions. 

The Board of Governors serves as the administrative committee of the 
House, with authority to act and speak for the Association when the House is 
not in session. In turn, the Administration Committee of the Board serves as 
the executive committee of that body. All actions and decisions made by the 
Administration Committee are reported to the Board, which in turn regularly 
reports its actions and decisions on matters of policy to the House for final 
approval. In this way the entire membership of the House is kept fully ad- 
vised as to the affairs of the Association and remains in charge of its policies. 

One of the major functions of the Board of Governors is to initially con- 
sider all ABA Section and Committee recommendations before they are sub- 
mitted to the House of Delegates for formal action. The Board submits its 
recommendation or comment on each item to be presented to the House for 
final approval. This procedure is followed because many of the Section and 
Committee recommendations involve requests for expenditures of Association 
funds, and the Board is in the best position to know the condition of the 
Association’s finances. 

There are 17 Sections—and 50 standing and special committees—that reg- 
ularly report to the House. Through its Budget Committee, the Board of Gov- 
ernors determines annually the budget allowance of each Section, Committee, 
and departments of the Association. 
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The processes of electing a President of the American Bar Association as 
well as other general officers and three members of the Board of Governors 
each year puts principal responsibility on the state delegates—who are in turn 
elected by ABA members in their respective states. 

Each February, in connection with the mid-year meeting of the House of 
Delegates, the state delegates meet in caucus to choose a nominee for Presi- 
dent, Secretary, Treasurer, and three members of the Board of Governors. In 
even-numbered years, the state delegates similarly select a nominee for Chair- 
man of the House of Delegates. Names of nominees chosen by the state dele- 
gates are then published in the American Bar Association Journal. 

These nominees are formally elected by the House of Delegates at its sub- 
sequent meeting approximately six months later at the annual ABA conven- 
tion. However, the Constitution of the Assocaition makes provision for nom- 
inating other candidates by petition. Ordinarily, the nominees chosen by the 
state delegates are uncontested in the elections conducted in the House of Dele- 
gates. 


ASSEMBLY OF THE A.B.A. 


For many years prior to the founding of the House of Delegates, the As- 
sembly of the American Bar Association served as the focal point of both social 
and business events. This was changed, however, with the rewriting of the 
Constitution in 1936—when the House of Delegates was established. Today 
the Assembly has been displaced by the House as the principal forum in which 
the policies of the Association are forged and executed. 

The Assembly is composed of all members registered for the annual meet- 
ing. Meetings are devoted largely to programs of general interest, including 
those at which prominent speakers address the annual meeting on subjects of 
interest to the Bar. 

Although policy-making decisions largely have been transferred from the 
Assembly to the House, the Assembly still receives and acts upon resolutions 
that may be submitted by any member of the ABA on the opening day of the 
annual meeting. Resolutions presented by individual members of the ABA are 
handled in the following manner: 

Upon submission they are referred to the Resolutions Committee which in 
turn reports its recommendation on each resolution to an open forum session 
of the Assembly. At this session the Committee report is open to floor debate. 
The Assembly then votes on each resolution, and those adopted are reported 
to the House for action of its delegates. The House thereupon approves, dis- 
approves, or modifies the resolutions. 

In the event the House doesn’t adopt the resolution as submitted it must be 
returned to the Assembly, where a referendum of the members of the Asso- 
ciation could be ordered. 

At each annual meeting, the Assembly elects, by secret ballot of all ABA 
members in attendance, five Assembly delegates, no two of whom may be 
residents of the same state, to three-year terms in the House of Delegates. 
Nominations are made from the floor of the Assembly. The Assembly has 15 
delegates in the House at all times, through this staggered-term arrangement. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


American Bar Association. Committee on 
Lawyer Reference Plan. Publicizing 
the lawyer reference service. (1956) 

American Bar Association. Standing Com- 
mittee on Lawyer Referral Service. 
Handbook on the lawyer referral ser- 
vice. 3d ed., 1955. 

American Law Institute. Committee on 
Continuing Legal Education collabo- 
rating with the American Bar Asso- 
ciation. 

American Bar Association. Com- 
mittee on Corporate Laws. 
Model Business Corporation Act. 
(Revised 1953) — With insert 
of “Revisions and optional sec- 
tions approved. . . 1955”. 
Cullinan, Eustace and Clark, Her- 
bert W. Preparation for trial of 
civil actions. 3d. ed., Oct. 1956. 
Halstead, Harry Mf. Federal income 
taxation of farmers. Dec. 1956. 

Arizona Revised Statutes Annotated. 20 v. 
West, 1956. 

Association of the Bar of the City of New 
York. Report of the Special Commit- 
tee on the Federal Loyalty-Security 
Program. Dodd, Mead, 1956. 

Chafee, Zechariah, Jr. Three human rights 
in the Constitution of 1787. U. of 
Kansas pr., 1956. 

Chief Justice John Marshall—a symposium. 
U. of Pa., 1955. 

Directors’ and Officers’ Encyclopedic Man- 
ual. P.-H., Inc., 1955. 

Doris, Lillian and Friedman, Edith J. Cor- 
porate meetings, minutes and resolu- 
tions. 3d ed., P.-H., Inc., 3d pr. 1955. 

Fisher, Edward C. Right of way in traffic 
law enforcement. Thomas Law Book 
Co., 1956. 

Harper, Fowler, V. and James, Fleming, 
Jr. The law of torts. 3 v. Little, Brown, 
1956. 

Horack, Frank E., Jr., and Nolan, Val, Jr. 
Land use controls—supplementary ma- 
terials on real property. (American 
Casebook series). West, 1955. 

Houts, Marshall. From evidence to proof. 
C. C. Thomas, 1956. 


Huff, Roy M. Oklahoma probate law and 
practice with forms. 2 v. Vernon, 1957. 

Jackson, Frederick H. Simeon Eben Bald- 
win—lawyer, social scientist, states- 
man. King’s Crown pr., 1955. 

Jessup, Philip C. Transnational law. (Storrs 
Lectures on Jurisprudence) Yale U. 
pr., c. 1956. 

Low, Elmer. How to prepare and try a 
negligence case. P.-H., Inc., 1957. 
MacLachlan, James A. Handbook of the 
law of bankruptcy. ( Hornbook series) 

West, 1956. 

Marsh, Harold, Jr. Marital property in the 
conflict of laws. U. of Wash. pr., 
1952. 

Mason, Alpheus Thomas. Harlan Fiske 
Stone—Pillar of the law. Viking pr., 
1956. 

New York University School of Law. So- 
cial meaning of legal concepts. no. 1. 
Inheritance of property, and the power 
of testamentary disposition. N. Y. U. 
School of Law, 1948. 

Oleck, Howard L. Non-profit corporations 
and associations—organization, man- 
agement and dissolution. P.-H., Inc., 
1956. 

Olson, Reuel L., and Gradishar, R. L. Sav- 
ing income taxes by short term trusts. 
P.-H., Inc., c. 1956. 

Philippine Annotated Laws. vs. 1-13 (others 
to follow). Lawyers’ Co-op. Pub. co., 
1956-57. 

Ramaswamy, M. The creative role of the 
Supreme Court of the United States. 
Stanford U. pr., c. 1956. 

Rocky Mountain Mineral Law Institute. 2d 
annual. Oil and gas—Uranium min- 
ing—Indian lands. Matthew Bender, 
1956. 

Smith, Chester H. Survey of the law of 
real property. West, 1956. 

Sullivan, Robert E. Handbook of oil and 
gas law. P.-H., Inc., c. 1955. 

Virginia Law Weekly Dicta. Automobile 
negligence—a compilation. 1955-56. 

(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request.) 
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Since June, 1956, sixty-seven successful candidates for admission to the bar 
took their oath before the Supreme Court at Topeka. The Executive Council 
of this Association believes there is need for liaison between the new attorneys 
who are still seeking associations or other opportunities and those established 
lawyers who desire to offer same, or have knowledge thereof. For this purpose, 
lawyers are urged to make use of the Association’s office by forwarding per- 
tinent information to John W. Shuart, Executive Secretary, 505 Columbian 
Building, Topeka, Kansas. The names and addresses of the applicants who 
were admitted by the Kansas Supreme Court in February, 1957, were listed 


as follows: 


Name 


Jack Preston Steinle 

David Kenton Clarke 
*Jerry Winston Hannah 
Keaton Glee Duckworth 
*Clarence James Gideon 
*Robert Beyer Webber 
*Richard Gene Rossman 
Gene Hugh Sharp 

Clive Charles Whittaker, Jr. 
*Doris Mae Yendes 
Herbert Wilson Walton 
Winton Allen Winter 
George Richard Docking 
William Seth Lacy 

John Ashbrook Emerson 

* Jack David Cooper 

Gary Ward Davis 
*George Joseph Buser, Jr. 
Paul Doyle Edmondson 
Harold De-Forrest Rogers 
*Russell Lee Yeager 
Walter Brinker Ash 
Robert Lawton Risley 
Frank Carmine Sabatini 
Francis Harry Moore 

John Lawrence Worral, Jr. 
Clarence Leroy King, Jr. 
*Howard Thomas Payne 
*Loy Wesley Kirkpatrick 
*Thomas Edward King 
Jay Dale Gray 

Edward Francis Wiegers 
Henry Kempel Wilhelmsen 
Bernis Gene Terry 

John William Knightly 
*Mary Rebecca Schowengerdt 
*Donald Clyde Matlack 
Stanley Cliff Sager 


Address 
2001 W. 11, Sedalia, Missouri 


2114 Northview Drive, Manhattan 


Great Bend 

635 Harrison, Topeka 

501 Saline, Topeka 

2108 Potomac, Topeka 
Paola 

Liberal 

Eureka 

4174 Eaton, Kansas City 
1008 Fredrickson, Olathe 
First Nat'l Bank Bldg., Ottawa 
801 Buchanan, Topeka 
7128 Lowell, Overland Park 
1939 Quivira Road, Topeka 
6724 W. 72, Overland Park 
1320 W. 3, Chanute 

839 N. 34, Kansas City 
4458 Eaton, Kansas City 
810 North A, Wellington 
1719 Kent Place, Admire 
242 S. Terrace Drive, Wichita 
749 S. Crestway, Wichita 
3755 Brendon, Topeka 
5406 W. 79, Prairie Village 
1622 Kentucky, Lawrence 
919 McAdams Road, Salina 
Route 4, Olathe 

3207 16th, Great Bend 
4208 Thompson, Kansas City 
513 West 9, Goodland 
Marysville 

323 Mississippi, Lawrence 
5808 Hadley, Merriam 

923 N.34, Kansas City 

1259 High, Topeka 
Clearwater 

Topeka 


School 


Washburn 
U. of Pittsburg 
K.U. 


K.U. 
Washburn 
Washburn 
Washburn 
Oklahoma U. 
Law office study 
U. of K.C. 
U. of K. C. 
K.U. 

K.U. 

U. of K.C. 
K.U. 

U. of K. C. 
K.U. 

U. of K.C. 
U. of K.C. 
Denver U. 
K.U. 

K.U. 

K.U. 
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Name 


Robert Wolfe Kaplan 
Jerry Lynn Griffith 

Joseph Druty Skinner 
Robert Bruce Sears 

Harry William Lyle 

Eunice Osgood Trapp 
Wright Warren Crummett 
Richard Lee Reid 

Roy Robert Cook 

William Richard Brady 
John Richard Frazier 
Johnny James Stang 

*Max Earle Van Doren 
*Daniel L. Slavens 

James Edward Wheat 
James Lewis Marlow 
Lawrence Robert Magee 
Graham Edmondson Hayes 
David Warren Wheeler 
Robert Lewis Gowdy 
*Elwaine Franklin Pomeroy 
Carl Willis Quarnstrom 
Richard Bell 

*Laverne George Morin 
Charles Edward Gallup 
James Wilson Spencer 
George Karabelnik Corbett 
George Eldred Murray 

* Hall Smith, Jr. 
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Address 


235 N. Oliver, Wichita 
1233 Derby, Derby 
Box 18, Clay Center 


7410 Wyoming, Kansas City, Mo. 


Ulysses 

6620 W. 69, Overland Park 
635 Lake, Topeka 

6222 Rowland, Kansas City 
1610 Tyler, Topeka 

5431 W. 13, Topeka 

Box 1, Oakley 

317 E. 5, LaCrosse 
Deerfield 

1712 Belle Avenue, Topeka 
1520 Cleveland, Kansas City 
7114 Lowell, Overland Park 
7415 Maple Lane, Overland Park 
808 College, Topeka 

700 E. 7, Newton 

Delphos 

1621 Mulvane, Topeka 
1612 Harrison, Topeka 
Scammon 

Damar 

1430 S. 37, Kansas City 

351 Everett, Kansas City 
2519 W. 13, Kansas City 


5027 W. 72 Terrace, Prairie Village 


217 Woodlawn, Topeka 


*Members of the Bar Association of the State of Kansas. 


School 


Washburn 
Washburn 
Washburn 
K.U. 
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PRESIDENT OF A.B.A. TO SPEAK AT ANNUAL 
MEETING IN WICHITA 


A special feature has been arranged for the opening ceremonies of the 1957 
Annual Meeting of the Bar Association of the State of Kansas, Wichita. 


David F. Maxwell, Philadelphia, Pa., will speak at the first General As- 
sembly, Thursday morning, April 25, 1957. Mr. Maxwell is now President 
of the American Bar Association. He has been active in the national affairs 
of the legal profession and in the professional and business life of his home 
state. 


An active member of the American Bar Association for more than 25 years, 
he was chairman of that association’s policy-making body, the House of Dele- 
gates, from 1952 to 1954. 


He was state delegate from Pennsylvania to the ABA for eight years and 
for three was chairman of the ABA Committee on Unauthorized Practice of 
Law. 


During the past year he was a member of the editorial board of the ABA 
Journal, a director of the American Judicature Journal, and a member of the 
National Conference of Lawyers and of the Trust Division of the American 
Bankers Association. 











264 The JOURNAL 





DAvp F. MAXWELL 


Mr. Maxwell is also president of the American Bar Foundation, a non-profit 
Organization which carries on an extensive program of legal research. 

Mr. Maxwell’s civic activities match his service to the Bar. He was a mem- 
ber of the Task Force on Legal Service and Procedure of the Hoover Commis- 
sion on the Organization of the Executive Branch of the Government. 

He is a member of the board of governors of the Philadelphia Bar Associa- 
tion, and has served as a member of the executive committee of the Pennsyl- 
vania Bar Association and as co-chairman of the National Conference of Law- 
yers and Certified Public Accountants. 

Mr. Maxwell has been president of the Kiwanis Club of Philadelphia, vice- 
president of the Germantown Cricket Club of Philadelphia and master of his 
Masonic Lodge. 

A native of Philadelphia, Mr. Maxwell received his B.S. and LL.B. degrees 
from the University of Pennsylvania. He and Mrs. Maxwell have two chil- 
dren, Mrs. William H. Pasfield of Arden, Del., and David O. Maxwell, now 
on leave of absence from his father’s firm while serving in the armed forces. 
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ANNUAL BANQUET SPEAKER AT WICHITA 


Cecil E. Burney, Corpus Christi attorney, one of the outstanding younger 
members of the bar in the United States, will be the speaker at the annual 





CEcIL E. BURNEY 


meeting banquet to be held Thusday 
evening, April 25, in the Ballroom of 
the Lassen Hotel. 


Mr. Burney was elected president 
of the State Bar of Texas in 1951, the 
youngest attorney to head that asso- 
ciation, having been 36 at the time. 
The Texas association was adjudged 
the best State Bar Association in the 
United States that year by the Amer- 
ican Bar Association. In 1955 he was 
elected chairman of the National Con- 
ference of Bar Presidents. 


During 1956 Burney was chairman 
of the ABA membership committee 
and headed up the drive which result- 
ed in an increase in membership from 
58,000 to over 88,000 members. 


An aerial gunnery officer in World 
War II, he was discharged as a 
Lieutenant Commander in November 
1945, after seeing overseas service 


with an aviation unit on anti-submarine patrol. 


Aside from his law practice, he served as First Assistant District Attorney 
of Nueces County in 1938-42. He has various business interests including 
farming, ranching and banking. He is President of The Mercantile National 
Bank of Corpus Christi and is a Director of the Houston Natural Gas Corpora- 


tion. 


Mr. Burney was selected as the “Most Outstanding Young Man in Corpus 
Christi” for the year 1938, the year he commenced practicing law there. He 
was also awarded the “Distinguished Service Award” of the U. S. Junior 


Chamber of Commerce. 
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TENTATIVE ANNUAL MEETING PROGRAMS 
Wichita, Kansas, April 24-27, 1957 


WEDNESDAY, APRIL 24, 1957 


9:00 a.m.—Registration—Lassen Hotel 

— am.—City Attorneys 
a.m.—County Attorneys 
12:00 Noon—Executive Council Lunch and 
Meeting—Wichita Room, Lassen; Medical 
Room, Lassen 

.m.—Ladies’ Hospitality Room — Pio- 
neer Room, Lassen 





1:00 p.m.—Golf. 
5:00 p.m.—Ancient and Honorable Order of 
S.0.A.B.S.—English Room, Broadview 
7:00 p.m.—Past President's Dinner—Wichita 

Room, 
7:30 p.m.—President’s 


Dinner— Colonial 
Room, Lassen 


THURSDAY, APRIL 25, 1957 


8:00 a.m.—Registration—Lassen Hotel 
9:00 a.m.—General Assembly—Ballroom, Las- 
sen 
Special Address—David Maxwell, 
A.B.A. President—Ballroom, Lassen 
10:00 a.m.—Coffee—Out-of-Town Ladies only 
—Mrs. Claude I. Depew—441 Morningside 
11:30 a.m.—Adjournment 
a.m.—District Judges 
12:00 Noon—Law School Luncheons— 
Washburn—North Ballroom, Broadview 
K.U.—Center Ballroom, Broadview 
K.C.U.—Rose Room, Broadview 
Michigan—Tour Room, Broadview 





—— p.m —tLadies’ Hospitality Room — Pio- 
neer Room, Lassen 
2:00 p.m.—Ladies’ Tea—Petroleum Club 
2:15 p.m.—Section Meeting— 


Ballroom, Las- 
sen "Public Relations” — Don Hyndman 
—ABA Director of P. R. 


3:00 p.m—A.B.A. Film “The Medical Wit- 
ness” 


3:30 p.m.—To be announced 
4:30 p.m.—Junior Bar Section 
7:00 p.m.—Annual Banquet—Ballroom, Las- 
sen 
Speaker—Cecil Burney, Texas 


FRIDAY, APRIL 26, 1957 


8:00 a.m.—Registration—Hotel Lassen 


9:00 am—General Assembly—Committee 
Reports 


11:30 a.m.—Adjournment 

12:00 Noon—Stag Show 

1:00 p.m.—Ladies’ Luncheon—Ballroom, Al- 
lis 


2:00 p.m.—Section Meeting— 
Charles C. Scott, K. C., Missouri—‘“The 
Effective Use of Photographs in Lawsuits” 
4:30 p.m.—Adjournment 
5:00 p.m.—Social Hour—Ballroom, Lassen 
8:30 p.m.—Bar Show—Arcadia 


SATURDAY, APRIL 27, 1957 


8:00 a.m.—Registration—Hotel Lassen 





10:00 a.m.—Section Meeting 
11:00 am.—Election of officers 


9:00 am.—General Assembly — Final com- 
»Lassen 12:00 Noon—Adjournment 


mittee reports—Ballroom 





OPENING in established Kansas Law Office for a Young Lawyer who is not afraid 
of hard work, who is particularly proficient in research, and who wants a perma- 


nent location. ADDRESS: B-5, The Bar Journal, Third Floor Statehouse, Topeka, 
Kansas. 
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DENVER REGIONAL MEETING OF A.B.A. 
AND I10TH JUDICIAL CIRCUIT 


Invitations are being mailed to lawyers in the eight states of the Mountain and Plains 
region, including Kansas, to be held in Denver, Colorado, May 8-11, 1957. 


This will be an integrated meeting of the American Bar Association and the Tenth 
Circuit Judicial Conference, according to Chief Judge Sam G. Brattan. 


The invitational announcements will include registration cards in order that formal 
registration may be mailed in. Registration fees will be $10 for lawyers and $2 for law 
students. 


Inquiries concerning this meeting should be mailed to: 


Mountain Plains Regional Committee 
560 Denver Club Building 
Denver 2, Colorado 


It is reported that plans are being made for an attendance of 1,500. 


The Chairman of the Arrangements Committee, Wm. Hedges Robbins, Jr., of Den- 
ver, states there will be workshops on the following subjects: 


Mineral Law, Bar Activities, Insurance Law, Authorized Practice, Patent Law, Cor- 
poration, Banking and Business Law, Junior Law, Labor Relations, Taxation, Ju- 
dicial Administration, American Citizenship, Judicial Selection, etc., Municipal 
Law, Administrative Law, Legal Assistance, and Lawyers Referral. 


COMMERCIAL LAW LEAGUE ESSAY CONTEST 


The Honorable Reynolds C. Seitz, Dean of Marquette University Law School, Mil- 
waukee, Wisconsin, has agreed to act as one of the judges of the $1,000 Prize Essay 
Contest being sponsored by the Commercial Law League of America. This announce- 
ment was made today by Curtis W. Post, Executive Secretary of the League from his 
office, 111 W. Monroe Street, Chicago, Illinois. 


The sponsoring organization founded in 1895 includes among its members over 4,000 
practicing attorneys who are interested, among other things, in commercial and in- 
solvency laws. The stated objectives of the League include the elevation of the standards 
of practice in all fields of Commercial Law; the encouragement of an honorable course 
of dealing among its members and in the profession at large, the promotion of uni- 
formity of legislation in matters affecting Commercial Law, and in fostering among 
its members a feeling of fraternity and mutual confidence. 


Mr. Post reveals that inquiries from throughout the nation are being received. Notice 
of the contest rules and other details have been sent to every law school, local and state 
bar associations, and to legal publications and law bulletin publishers throughout the 
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United States and Canada. The following is a list of subjects from which the contestant 
may choose any one as the subject of his essay: 


1. Does the Uniform Sales Act Offer Adequate Protection to a Seller—to a Buyer? 


2. Field Warehousing for Small Businesses, Factoring and Factors’ Liens—a Boon 
or Not? 


3. Should Tax Claims of the United States Government be Given Priority Only for 
One Year Prior to Bankruptcy? 


4. The Role of the Lawyer in the Commercial World Today. 
5. Opportunity and Challenge to bring Commercial Laws in Step with Present Day 
Needs. 


Deadline for the submission of entries has been set at June 1, 1957, with winners to 
be announced at the annual convention of the League in July, at Houston, Texas. First 
prize will be a $1,000 U. S. Savings Bond; second price a $500.00 U. S. Savings Bond, 
and ten Honorable Mention prizes will be awarded to the runners-up. These will com- 
prise subscriptions to the Commercial Law Journal, the monthly publication of the 
League. Members of the Commercial Law League are not eligible to participate and 
entry blanks may be obtained from any law school office, Bar Association secretaries or 
by writing to the League office in Chicago. 


BOOK NOTICE 


FEDERAL INCOME TAXATION OF FARMERS, by Harry M. Halstead of the Los 
Angeles, California Bar, published by the Committee on Continuing Legal Education of 
The American Law Institute collaborating with the American Bar Association, 133 South 
36th Street, Philadelphia 4, Pennsylvania. (December, 1956.) $3.00. 129 pages. 


This is another of a series of practical texts published by the Committee on Continu- 
ing Legal Education. Its aim is to acquaint the general practitioner, who has farmer 
clients, with many of the everyday tax problems faced by farmers. The book contains 
many practical suggestions about income and deductions of farmers and capital gains 
transactions, including capital gains from draft, breeding, and dairy livestock. 


The chapter on Accounting Methods, Records, and Returns of Farmers considers at 
length many practical and legal problems in the use of the various accounting methods. 


The chapter on Business Deductions of Farmers includes, among other items, informa- 
tion on soil and water conservation, casualty losses, and depreciation. 


While written primarily for the general practitioner, nontechnical language has been 
used whenever possible in this book to make it useable by the average farmer. 


The author is a California lawyer who has specialized in tax problems of farmers. 
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JOTHIE LOITOR 


Address communications to Franklin Cerrick, Third Floor, Statehouse, Topeke, Kansas 





STORIES ABOUT J. P. COURTS SUGGESTED 


By L. F. CUSHENBERY of the Oberlin Bar 


I was quite interested and amused about your story of the technicalities of Oklahoma 
oil attorneys, so I wanted to pass on the experience we had. The title certificate in con- 
F nection with an oil and gas lease disclosed there had been a minor heir some 25 years 
i previous. In spite of this lapse of time, a requirement was made that we show this minor 


had reached the age of 21 years. We contemplated seriously furnishing an affidavit that 
the minor heir had been born on February 29, therefore only had a birthday every 4 
years, so was still not 21 at the end of this 25-year period; however, we finally decided 
to humor these oil attorneys as the best way out. 


I have an idea I would like to submit to you which I hope you might think has some 
merit. The day of the old Justice of Peace is about over and many lawyers, particularly 
the older lawyers who practiced extensively in those courts, can tell of some rare ex- 
periences. No older than I am, I had a few myself. I suggest you try to gather up a 
bunch of these best stories and print them in the Journal for the sake of posterity even 
though lawyers in the future may not even believe they are true. Also, I think they 
would make very interesting reading. 


he wR 


I like one event which happened to me. Both sides submitted requested instructions 
to a J.P. (an ignorant thing to do) and the instructions were as contradictory as possible. 
The J.P. after reading them over said, “I want to be entirely fair to both sides so I will 
give the jury both sets of instructions”. The foregoing may sound confusing, but it was 
amusing, as well. 


DIVORCE, ANNULMENT AND SEPARATION CHART 


The National Legal Aid Association has just published a revision of the chart, “Di- 
vorce, Annulment and Separation in the United States”, making the information current 
as of December. 


This chart contains, in brief form, the laws relating to marriage, the grounds for 
matrimonial action and the procedures of the 48 states, with explanatory footnotes. 

This 21” x 27” chart was prepared primarily for legal assistance officers in the mili- 
tary service and members of the National Legal Aid Association, but is available to law 
schools and lawyers in private practice at $1.00 each. 

Requests for the chart should be sent to: National Legal Aid Association, American 
Bar Center, Chicago 37, Illinois. 
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CASE NOTES 


MALICIOUS PROSECUTION—Judicial Character of Proceeding— 
Liability Predicated on Administrative Hearing 


The plaintiff, a college professor, was discharged summarily on the basis of allega- 
tions of gross immorality and unprofessional conduct. A hearing before the State Per- 
sonnel Board, the only recourse provided, found the allegations to be completely untrue. 
The plaintiff then brought an action for malicious prosecution, averring conspiracy by 
seven named defendants, all officers or employees of the state, to deprive him of his 
position through false, malicious charges made without probable cause. Demurrers to 
the vs were sustained. On appeal, defendants objected: (1) that malicious prose- 
cution does not lie for an administrative hearing as it is not a judicial proceeding, and 
(2) that the defendants are not liable as they are “public officers”. Reversing the trial 
court, the district court of appeals held that malicious prosecution would lie. Hardy v. 
Vial, 299 P.2d 973 (Calif. App. 1956) 

Liability for malicious prosecution has been traditionally held to lie only when there 


*This section is written by the members of the Editorial Board of the University of Kansas LAW REVIEW. 
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is a concurrence of the following five elements: (1) a criminal or “civil judicial” pro- 
ceeding instituted or continued by the defendant against the es (2) termination 
of the proceeding in favor of the accused; (3) absence of pr le cause; (4) presence 
of “malice” or a primary purpose of other than bringing an offender to justice; and 
(5) damage to the plaintiff. Marbourg v. Smith, 11 Kans. 554 (1873), followed in 
Bratton v. Exchange State Bank, 129 Kans. 82, 281 Pac. 699 (1929); Prosser, Torts 
(2nd ed. 1955); 54 CJ.S., Malicious Prosecution § 4 (1948). 


The second, third and fourth elements are well settled and merit no comment here 
as their applicability is the same regardless of the nature of the proceeding. Concerning 
the element of damage, it should be noted that in many jurisdictions malicious prosecu- 
tion will not lie for ordinary civil actions unless special damage, i.e., interference with 
person or property, is involved. Prosser, op. cit. supra at 662-64. Likewise, when the 
action is predicated on an administrative proceeding, liability will not lie unless special 
harm is caused thereby. Melvin v. Pence, 130 F. 2d 423, 143 ALR. 149 (D.C. Cir. 
1942); National Surety Co. v. Page, 58 F. 2d 145 (4th Cir. 1932), rehearing denied 
59 F. 2d 370; Griger v. Scholz, 91 N.E. 2d 903 (Ohio 1950); Restatement, Torts, § 680 
(1938), followed in the principal case. 


Our primary concern here is the first element listed. The requirement of a “judicial 
proceeding” appears to have been a semantic stumbling block which has caused con- 
siderable trouble in applying liability for malicious prosecution when predicated on an 
administrative proceeding. 

The principal case effectively resolves the issue of the judicial nature of the pro- 
ceeding. The court states: “That administrative agencies are now handling many of 
the former functions of the courts cannot be denied. And from a layman’s view point, at 
least, these agencies seem nothing less than judicial in nature, whatever they may be 
called.” Hardy v. Vial, supra at 975. Concerning the defendant's claim that the State 
Personnel Board exercises “quasi-judicial” but not “judicial” powers, the court points 
out that this is a mere play on words and that it prefers the functional result, stating: 
“the fact remains that these so-called administrative agencies do render decisions of the 
utmost importance, on issues which were formerly determined by the courts.” Hardy 
v. Vial, supra at 975. 


Failure to recognize the paramount principle that a proceeding before an adminis- 
trative board may be “judicial” in nature without that board being a part of, or exer- 
cising, the “judicial power” of the government gave rise to the contrary view that 
malicious prosecution cannot be based on an administrative proceeding. Lorber v. Stor- 
row, 22 Cal. App. 2d 25, 70 P. 2d 513 (1937); Hayashida v. Kakimoto, 132 Cal. App. 
743, 23 P. 2d 311 (1933); Cosulich v. Stempel, 81 Cal. App. 278, 253 Pac. 344 (1927); 
Raschid v. News Syndicate Co., 267 N.Y.S. 221, 239 App. Div. 389 (1933), modified on 
other points 265 N.Y. 1, 191 NE. 713 (1934). 


Previous decisions in point have approached the question of liability on the theory 
that the law gives remedy for such an injury and that it should make no difference 
whether the injury occurred in a judicial or an administrative proceeding. National 
Surety Co. v. Page, supra; Melvin v. Pence, supra, noted in 11 Geo. Wash. L. Rev. 118 
(1942). 


However, these cases have at least implied the cardinal principle that there is a 
“judicial” element to “administrative” proceedings. In Melvin v. Pence, 130 F. 2d 423, 
143 ALR. 149 (D.C. Cir. 1942), the court described the creation of administrative 
tribunals as an “emergence of a new system of courts, not less significant than the 
evolution of chancery.” Dixie Broadcasting Corp. v. Rivers, 209 Ga. 98, 70 S.E. 2d 734 
(1952) found that the Federal Communications Commission has “quasi-judicial” powers 
and that its proceedings must satisfy demands of due process. See Fulton v. Ingalls, 165 
App. Div. 323, 151 N.Y.S. 130 (1914) where a police commission hearing was held to 
be a “civil judicial proceeding” in which rights were infringed and for which malicious 
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prosecution would lie. Rainier’s Dairies v. Raritan, 19 N.J. 552, 117 A. 2d 889 (1955) 
affirms the dictum expressed in Toft v. Ketchum, 18 N.J. 280, 113 A. 2d 671, certiorari 
denied 350 U.S. 887, affirmed on rehearing, 114 A. 2d 863, that there may be liability 
for malicious prosecution predicated on administrative proceedings that are adjudicatory 
in mature. Accord: Vargas v. Giacosa, 121 Cal. App. 2d 521, 263 P. 2d 840 (1953), 
which seems to imply that if the administrative board exercises adjudicatory powers, it 
may be treated as a judicial proceeding. 


That administrative tribunals frequently function as “expert trial courts”, the findings 
of which are subject to judicial review, should be thoroughly established by now. See 
Brown, Administrative Commissions and the Judicial Power, 19 Minn. L. Rev. 261 
(1935) and Smith, Judicial Function in Legislative Bodies, 27 Vir. L. Rev. 417 (1941). 


Kansas has not decided whether malicious prosecution may be predicated on an ad- 
ministrative proceeding. However, there are three indications that the court would 
uphold what is now the dominant rule. 


First, previous Kansas decisions do not require that there be a judicial proceeding, 
but have simply required a “prosecution”. “We suppose that an action for malicious 
prosecution can be maintained in any case where a malicious prosecution, without prob- 
able cause, has in fact been had. . .” Marbourg v. Smith, 11 Kans. 554 (1873). 


Secondly, Kansas apparently does not accept the general rule that maliciuos prosecu- 
tion is not favored by the courts. Reynolds v. Dunlap, 73 Kans. 759, 84 Pac. 720 (1906). 
Contra, Melvin v. Pence, supra; Rainier’s Dairies v. Raritan, supra; 54 C.J.S. Malicious 
Prosecution § 3 and authorities cited at n. 33, p. 954 (1948). 


Finally, the Kansas court has recognized the principle that there are administrative 
proceedings which are judicial in nature, exercising the function of specialized trial 
courts and subject to judicial review. See Smith, Constitutional and Administrative Law 
= articles), 4 Kan. L. Rev. at 288-295 (1955) and 5 Kan. L. Rev. 189-210 
(1956). 


The problem of immunity of public officials from civil liability is but a part of the 
far more basic issue of governmenal liability. For excellent analysis of the problem that 
underlies the second major objection raised by the respondents in the principal case see 
Jennings, Tort Liability of Administrative Officers, 21 Minn. L. Rev. 263 (1937); 
Smith, Government Accountability, 2 Vill. L. Rev. 16 (1956); Comment, 25 Kan. Bar 
J. 183 (1956); and Comment, 20 Kan. Bar. J. 275 (1951). 


It is submitted that the principal case is sound when considered from either of two 
basic approaches. (1) The same injury to individual rights may occur before an ad- 
ministrative tribunal as occurs before the courts. If the right is worth proctecting, it is 
as deserving in either place. (2) In many instances the distinction made between 
“administrative” and “judicial” proceedings is without foundation concerning the prac- 
tical function performed. The differences in means should not becloud the similiarity 
of ends. 


The principal case recognizes this functional similarity. It properly finds that plaintiff's 
allegation of malicious prosecution in being subjected to the adjudicatory powers of 
an administrative tribunal entitle him to a trial on the merits of his claim. 


ROBERT L. HOWARD. 
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NEGLIGENCE—Acts or Omissions Constituting Negligence—Condition 
and Use of Land, Buildings, and Other Structures—Acts 
or Omissions of Independent Contractors 


The infant plaintiff fell from the back porch of an apartment leased by his parents 
from the defendant housing authority and sustained alleged severe personal injuries. The 
plaintiff sued the housing authority, the architect and the contractor. The architect and 
the contractor were charged with creating a dangerous and hazardous porch by their 
negligent design and construction. Their motion to dismiss the complaint for failure 
to state a.cause of action, was granted by the lower court; the existence of privity of 
contract being deemed a necessary requisite to the action. On appeal the court held that 
the lack of privity of contract did not exonerate the architect and the contractor as a 
matter of law, when sufficient facts were alleged to support the cause of action. Inman 
v. Binghamton, 152 N.Y.S. 2d 79 (1956). 


A brief look into history reveals that dictum in a breach of contract case, Winterbot- 
tom v. Wright, 10 Mees. & W. 109, 152 Eng. Rep. 402 (1842), gave birth to the 
theory that privity of contract is an absolute requisite to a manufacturer's liability to 
third parties. Almost immediately thereafter, this rule of nonliability was breached by 
the courts in certain situations. 


When a supplier knowingly dealt with dangerous articles, such as poisons or drugs, 
there arose a duty of care to third parties, irrespective of privity of contract. Thomas 
v. Winchester, 6 N.Y. 397, 57 Am. Dec. 455 (1852). If the creator was found to have 
impliedly invited a third party to use a dangerous implement a duty of care arose re- 
gardless of the existence of privity. Bright v. Barnett & Record Co., 88 Wis. 299, 60 
N.W. 418 (1894). If the manufacturer's article proved to be imminently or inherently 
dangerous to third parties, then the lack of privity played no part in denying a cause of 
action. Devlin v. Smith, 89 N.Y. 470, 42 Am. Rep. 311 (1882); Huset v. J. 1 Case 
Threshing Mach. Co., 120 F. 865 (11th Cir. 1903). 


Finally, in 1916, the courts of New York eliminated the requirement of privity alto- 
gether in actions by injured third parties against manufacturers. A negligent manufac- 
turer now assumes responsibility when there exists foreseeability of harm to third 
users. MacPherson v. Buick Motor Co., 217 N.Y. 382, 11 N.E. 1050 (1916). This de- 
cision has been followed generally throughout the United States. Vrooman v. Beech 
Aircraft Corp., 183 F. 2d 479 (10th Cir. 1950); Spencer v. Madsen, 142 F. 2d 820 
(10th Cir. 1944); Restatement, Torts 395 (1934); Prosser, Torts 475-579 (2d ed. 
1955). Seemingly Kansas follows the MacPherson doctrine, provided that the third 
party does not know of, or have reason to appreciate, the danger. Stevens v. Allis Chal- 
mers Mfg. Co., 151 Kan. 638, 100 P. 2d 723 (1940). 


Paralleling this rule of nonliability concerning chattels, there existed a similar rule of 
nonliability regarding structures erected on realty. As a matter of law a contractor was 
not liable to a third party, with whom he had no privity of contract, for injuries oc- 
curring after he had completed the work and it had been accepted by the owner, even 
though the injuries resulted from the contractor's negligent performance of the work. 
Curtain v. Somerset, 140 Pa. 70, 21 Atl. 244 (1891). Similarly, as with chattels, the 
requisite of privity was later cast aside in certain situations. 


If a contractor impliedly invited usage by a third party and he was injured through 
the contractor's negligence, recovery was allowed. Colbert v. Holland Furnace Co., 331 
Ill. 78, 164 N.E. 162 (1928). When a contractor erected a structure which, through 
his negligence, proved to be imminently dangerous, and resulted in injury to a third 
party, the nonexistence of privity was likewise ignored. Berg v. Otis Elevator Co., 64 
Utah 518, 231 P. 832 (1924). If the contractor created a nuisance through which a 
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third party was injured, the lack of privity did not prevent recovery. Schumacher v. Carl 
G. Neumann Dredging & Imp. Co., 206 Wis. 220, 239 N.W. 459 (1931). 


However, many courts have refused to extend the MacPherson doctrine to realty con- 
tractors. It is contended that certain distinctions exist between chattels and structures 
erected on real estate which necessitate the continued recognition of the privity theory 
in most contractor cases and which warrant dismissal of suits as a matter of law where 
no privity exists. Those asserted distinctions vary from court to court but are generally 
listed as: (1) Construction work is subject to inspection upon acceptance, whereas 
chattels are not; (2) A matter of control rests in the contractee when the contractor 
works according to the _ and specifications so provided him; (3) The contractee 
assumes a duty of care after acceptance; and (4) Greater lapses of time arise before the 
defective construction causes an injury. Travis v. Rochester Bridge Co., 188 Ind. 79, 122 
N.E. 1 (1919). 


Other courts feel that the purported distinctions are mere fictions, and extend the 
MacPherson doctrine to the law of realty. In a very recent case, Hanna v. Fletcher, 231 
F. 2d 469 (D.C. Cir. 1956), the court overruled its earlier decision in Ford v. Sturgis, 14 
F. 2d 253 (D.C. Cir. 1926), which followed the general rule of a contractor’s non- 
liability. The lack of privity was dismissed as being at variance with the MacPherson 
case. Proximate cause is proven by the facts of each individual case and not by a legal 
fiction which acts as a bar to factual decision. Hale v. Depaoli, 33 Cal. 2d 228, 201 
P. 2d 1, 13 ALR. 2d 183 (1948). Accord: Moran v. Pittsburgh-Des Moines Steel Co., 
166 F. 2d 908 (3rd Cir. 1948); Restatement, Torts 385 (1934); Prosser, Torts 517-519 
(2d ed. 1955). 


Although there are no Kansas cases directly in point, the nineteenth century rule of 
a contractor's nonliability appears to be the law in Kansas today. In Engler v. Aldridge, 
147 Kan. 43, 75 P. 2d 290 (1938), the court cites and accepts the general rule of a con- 
tractor’s nonliability after completion of the work by the contractor and the acceptance 
of same by the owner or employer. Accord: Tilloston v. Fair, 160 Kan. 81, 159 P. 2d 
469 (1945). These cases are authorities that a contractor employed by a municipal cor- 
poration to make a public improvement who performs that contract according to plans 
and specifications with proper care and skill is not liable for damages to abutting prop- 
erty owners after the work has been completed and the improvement turned over to 
and accepted by the municipality. Notwithstanding the fact that these cases involved 
property damage, the general rule of nonliability, as cited by the court, refers to non 
liability for injuries to third persons. It is feasible, should a personal injury action arise, 
that our court would merely apply this antiquated general rule of a contractor's non- 
liability and thus deny recovery as a matter of law. It would seem, however, that a prob- 
ability of injury should give rise to an actionable duty of care, and that tort liability 
to a third party should not be dependent upon contractual concepts. Sufficient insulation 
from liability remains with the exercise of due care and, after injury, the proof of 
proximate causation. 


For those inevitable accidents, coverage by liability insurance is quite feasible on the 
part of the contractor. The cost of negligent construction and of liability insurance 
can best be borne by one who can distribute it among the expenses of operation, the 
ultimate absorption being by the public. 


ROBERT S. WUNCH. 
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COMMENT 


THE UNITED NATIONS AS JURIDICAL PERSONALITY* 
By MARY SCHOWENGERDT 


The birth of the United Nations at San Francisco in 1945 was heralded with fanfare. 
The intervening eleven years of infancy and childhood have been attended by almost 
undiminished publicity. Literature dealing with the United Nations, not only from a 
political standpoint, but also from a legal point of view, has been voluminous. Despite 
the abundance of material already existing in the field, a treatment of this subject is 
considered to be worthwhile for several reasons. 


Although the legal periodicals contain a number of excellent contributions directed 
toward the problem now being undertaken,! all of these have been brief aud restricted 
discussions. So far as this writer has been able to ascertain, no one has ever sought to 

*Written in compliance with requirements for the degree of Juris Doctor. 

1. Note, “International Juridical ity of the United Nations,” 45 Ill. L. Rev. 105 (1950); Quincy Wright, 


“The Jural Personality of the United Nations,” 43 Am. J. Int. L. 5 (1949); and C. W. Jenks, “The Legal 
Personality of International Organizations,” 22 British Yea. Book of 4 Law 267 (1945). , . 











276 The JOURNAL 


study the juridical personality of the United Nations with any degree of comprehensive- 
ness. While it would be absurd to claim exhaustiveness for the present effort, the at- 
tempt is made to present a relatively complete survey of the authorities and to delineate 
the problems and situations relating to the legal personality of the United Nations. 


It is hoped, also, that the recency of the research made here will be of some value. 
Since the legal status of the United Nations is closely interwoven with the ever changing 
international political scene, it is especially difficult to remain up to date in such a 
rapidly evolving area. At times, there are many who consider the United Nations as 
moribund. Then as the political tide turns, it raises the United Nations to unprecedented 
heights of prestige as a peace preserving organism. The legal aspect of the organiza- 
tion’s personality is scarcely more constant. Yet, a careful analysis of developments of 
the past decade reveals a fairly discernible pattern of personality traits. It is on this 
premisé that the ensuing discussion is based. 

The United Nations is a complex creature, and like any individual, its personality has 
many facets. Thus, it is inaccurate merely to describe the characteristics of the organi- 
zation in broad terminology, without relating the description to specific situations. One 
of the primary objectives of this study is to picture the personality of the United Nations 
in concrete settings, rather than to present a purely abstract dissertation. 

The juridical personality of the United Nations has been split into two separate seg- 
ments for the purposes of this discussion. A highly important distinction must be made 
between the juridical personality of the United Nations as it relates to international law, 
and its personality in relationship to national law.? Therefore, the following material 
has been organized on the basis of this distinction. 


I. JURIDICAL PERSONALITY OF THE UNITED NATIONS 
IN INTERNATIONAL LAW 


A. IN GENERAL 


The statement that the United Nations has the status of an international juridical 
entity is almost axiomatic. This is a conclusion from which there could be no serious 
dissent. The real issues are encountered, however, when one attempts to determine the 
precise nature of this juridical status and to dissect this complicated organism into its 
component personality traits. Is the United Nations analogous to the individual person 
or to the state? Is it a confederation or a federation? Does it have corporate personality? 
What powers may it exercise? Is its will binding on non-members? May it extend 
recognition of statehood in the same manner as recognition is granted by states? These 
are a few of the problems for which we shall seek some solution. 


Although the political personality of the United Nations is beyond the direct scope 
of this study, it is well to keep in mind that from the standpoint of political science, 
the United Nations is first and foremost a peace preserving organ. It clearly appears 
from Article 1 of the Charter that the United Nations is primarily an organization for 
maintaining peace and security.> This is sought to be accomplished mainly by using the 





2. Cf. Hans Kelsen, The _ of the United Nations, 1951, p. 336; Philip C. Jessup, A Modern Law of Na- 
tions—an Introduction, 1948, _ Joon * Re “Privileges and Immunities of International Or —w ¢~ 
41 Am. J. Int. Law 828 (1947), 849; “The United Nations Under American Municipal : A Pre- 
liminary Assessment,”’ 55 Yale L. 5. “778 (1946)" at p. 780. 


3. Cf. J. G. Starke, An Introduction to International Law, 1954 ed., p. 454. 
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United Nations as a world forum for the mutual consideration of crucial world problems. 
Dag Hammarskjold has described the organization’s major function in this manner: 
“The United Nations serves as'a centre for the common consideration of common prob- 
lems and for steps toward their solution on a world-wide basis.”4 


Besides its function as a forum, the United Nations possesses some power to enforce 
world peace.> In this connection, it should be borne in mind that the United Nations, 
specifically the Security Council, is a device for the enforcement of international peace 
only, not for the enforcement of international law generally.® 


Throughout its entire existence, the United Nations has been conceived as a “per- 
sonality”. Even at the time it was strictly a war-time alliance of victorious states, the 
United Nations was seen as a personality distinct from its components.’ The term 
“personality,” has endured, though some writers have questioned its doctrinal soundness. 
But these same authorities recommend retention of the term despite its theoretical weak- 
nesses, because it has substance in the context of municipal law.8 “Despite the wealth 
of controversy which it has provoked, the concept of legal personality is so much more 
widely understood in the majority of countries than any newer treminology that for prac- 
tical purposes it would seem more convenient to continue using it to define the status 
of public international organizations as legal entitites.? It is for the same reason, that 
it also is felt the concept of jural personality should be incorporated into international 
documents.1° 


B. THE UNITED NATIONS COMPARED WITH THE STATE 


States have been the traditional subjects of international law, and thus the tendency 
has been to consider them as the sole full subjects of international law.'! Those who 
have become obsessed with this concept, have either ruled out the possibility of inter- 
national personality for international organizations, or made strained attempts to con- 
strue the international organization as a sovereign state. “But it is clear that while 
sovereign states are the normal and full persons in international law, non-states may be 
such persons if international personality is granted to them expressly or impliedly.”! 
International practice is gradually granting a degree of recognition to units which are 
not states.13 


It seems to be generally agreed that in order for a non-state to acquire an international 
legal personality, it must be so recognized by the traditional units of international law, 
states.'4 Schwartzenberger states that: “The existing subjects of international law are 
free to extend the application of international law to any entity whom they see fit to 
admit to the realm of the international legal system. . . Such recogniion has in each 
case to be clearly proved in order to be believed.” !5 





4. Dag Hammarskjold, “International Law and the United Nations,” 10 Record 322 (1955) at p. 330. 

4 & J. G. Starke, op. cit., p. 424. 

6. Sir Gerald Ficamaurice, ‘Foundations of the Authority of International Law and the Problem of Enforce- 
am 19 Modern L. Rev. 1 (1956) at p. 6. 

7. Cf. Jorge Americano, The New Foundation of International Law, 1947, p 

8. Cf. Yuen-li Liang, “Legal Status of the United Nations in the United Stares,” 1% Int. L. Q. 577, at p. 584. 

9. C. W. Jencks, op. cit., p. 271. 

10. Yuen-li Liang, supra, note 4; Carol McCormick Crosswell, Protection of International Personnel Abroad, 


1952, p. 15. 
11. Cf. Marek St. el ‘The Problem of the International Personality of Individuals,” 50 Am. J. Int. L. 
533 (1956) at p. 50 
12. Josef L. dag op. cit., 848. 
13. Cf. L. Oppenheim, Ineernational Law (A Treatise), 1955, p. 22. 
14. Cf. Marek St. Korowicz, op. cit. 
15. Georg Schwarzenberger, International Law, 1949 ed. p. 71. 
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In comparing an international organization like the United Nations with the state, 
it should be further noted that the latter has the advantage of general powers, whereas 
the international organization can exercise only those powers which are definitely dele- 
gated to it. “Almost every activity is prima facie within the competence of a state under 
International Law, whereas practically the opposite principle applies to an international 
organization, namely, that any function, not within the express terms of its Constitu- 
tion, is prima facie outside its powers. As the International Court of Justice has said 
referring to the United Nations: “Whereas a State possesses the totality of international 
rights and duties recognized by international law the rights and duties of an entity such 
as the Organization must depend upon its purposes and functoins as specified or implied 
in its constituent documents and developed in practice.’” 16 


Assuming that the United Nations has been extended recognition on the international 
plane, another interesting question arises in regard to its capacity to, in turn, extend its 
tecognition to another political body. Rosenne concludes that the United Nations does 
have such authority. He points to the Advisory Opinion on Reparations referred to in 
the preceding paragraph as leaving no doubt that the organization has a degree of 
international personality. But “there is still room for debate as to the extent of this 
personality and capacity.”17 

There is a variance of opinion as to whether this capacity should have few limitations 
or whether it should be construed to be only broad enough to permit the United Nations 
to perform the functions for which it was established. But irrespective of this divergence 
in views, “in general the organization has enough capacity to be able to recognize a 
political organization as a state, at all events if it is necessary for it to do so for the 
performance of the functions for which the organization was created.”!8 


C. Is THE UNITED NATIONS A CONFEDERATION OR FEDERATION? 


Is the United Nations to be characterized as a confederation or a federation? Although 
the difference between these two types of governmental organization is one of degree,!9 
there is a clear consensus for the confederate form. 


Vandenbosch and Hogan state: “The United Nations would be classified as a con- 
federation, since most of the powers of government are retained by the member states.”?° 


Wilcox and Marcy similarly write: “The United Nations as it was envisaged and 
finally established is a voluntary association of states based on the principle of sovereign 
equality.”2! 

Trygve Lie does not use the term, confederation, but describes the United Nations as 
a voluntary association of nations committed to common goals.?? 


However, despite the fact that the United Nations does not, in general, have the 
power to impose its will upon any member government,”3 it does have a number of 


16. J. G. Starke, <n cit., p. 428, in which he quotes “‘Reparations for Injuries Suffered in the Service of the 
United Nations,’ LOJ. nl “14949, p. 174, at p. 180. 
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important powers beyond that adhering to a pure confederation. Oppenheim enumerates 
several features tending toward Federalism: (1) The right of secession is qualified as 
there is no unqualified admission of a right to withdraw from the United Nations; 
(2) “the wide powers of the Security Council in coping with situations threatening 
international peace and security approach, in some respects, those of legislation;” and 
(3)... the concern of the Charter for fundamental human rights and freedom ap- 
proximates, albeit in a rudimentary degree, to the federal guarantee of individual rights 
as found in Federal States.”24 


Vandenbosch and Hogan, cited for classifying the United Nations as a confederation, 
also emphasize “that the United Nations is not a mere association of members. In many 
ways it is definitely more than that. It is a distinct entity of its own account.”25 


D. CORPORATE PERSONALITY 


Now turning aside from the United Nations’ classification in political science, let us 
consider another problem of nomenclature. May the United Nations be classified as a 
corporate entity? The situation here is much like that involved in categorizing the 
United Nations as an international personality, discussed earlier in this article. The 
analogy drawn between a political body and a corporation, of course, breaks down in some 
particulars. But the comparison, none the less, has value, and has become too firmly im- 
bedded in legal thought, to be uprooted now. Fenwick, writing in the early years of 
the United Nations concluded: “The United Nations, like its predecessor the League 
of Nations, is to have a definite legal personality, a corporate character of its own apart 
from that of its individual members.” Carol Crosswell used the analogy in defining 
international organizations in general, saying that they have an international status akin 
to corporate personality.2”7 Dr. Liang believes that though the concept of corporate 
personality has been the subject of extensive literature and has received vigorous, and in 
many ways convincing criticism, still the practical advantages of using this theory out- 
weigh its inherent illogicalness.?8 

C. W. Jenks has made some interesting comments on the corporate status of inter- 
national organizations in the United States.29 He thinks public international organiza- 
tions may be considered as corporations at common law in the United States by drawing 
analogies to foreign states and sovereigns and foreign corporations, and by employing 
the reasoning on which the United States itself and several states and territories have 
been regarded as corporations. He further points out that the common law need not be 
relied upon where the United States ratifies a treaty which contains a provision for 
corporate personality of an international body and where the provision is so expressed 
as to be self-executory. In this case corporate status would become part of the supreme 
law of the land under Section 2 of Article VI of the United States Constitution. 


E. LEGAL PERSONALITY OF THE LEAGUE 


“The structure and functions of the League of Nations and of the United Nations are 
so closely similar as to make the discussion concerning the character of the League 
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throw light upon the character of the United Nations.”3° Therefore, let us compare 
briefly the legal character of the United Nations with that of its precursor, the League 
of Nations. Although most international organizations do not have international per- 
sonality, Kunz believes that there is no question but that the League had such inter- 
national personality, and that the United Nations does also.3! 


Just as the United Nations is considered to be a confederation, the League, too, was 
classified as a confederation by most of the authorities in international law.3? There 
were some, however, who were unwilling to admit that the League had any such status. 
“A number of the delegates to Geneva were so anxious to overcome popular opposition 
to a strong central organization that they explained the League as being not essentially 
different from the earlier international ‘unions’ of strictly limited objectives.”>+ 


The Covenant contained no express grant of juridical personality. Still the League was 
generally considered to possess both international and municipal juridical personality. 
Reasons given in substantiation of this idea are that international personality was nec- 
essary to carry out the functions of the League, and that the League actually carried out 
the functions of corporate personality (user).*4 This same reasoning obviously applies 
equally well to the United Nations. 


The heated debate over the international personality of the League reflected the 
political argument over the characterization of the League as a ‘super-state’. This term, 
"a novelty in jurisprudence. . . readily took on a popular connotation as describing a 
sort of federal state in which the central agency of government had the authority to 
act in its own name without the necessity of referring its decisions to its individual 
members for their separate approval. In this sense the League of Nations was so ob- 
viously not a superstate as to reduce the charge to a mere political obstructionism.”>° 


Although for reasons just discussed, the United Nations and the League may be 
thought to have “twin” personality traits, they are by no means identical personalities. 
Let us now consider the contrasting characteristics of the two organizations. Most of 
the innovations in the United Nations are looked upon as improvements or refinements 
and are being relied upon to create a more effective and successful instrument for the 
maintenance of peace. 


The League was generally conceded to possess some corporate capacity, but the Char- 
ter effectuates an improvement in this area as it “gives more definite indication that the 
United Nations is a jural personality by attributing legal powers and responsibilities to 
it (Art. 24, 26, 41, 42), by authorizing it to make agreements with its Members and 
with specialized international agencies (Arts. 43, 63), and by explicitly asserting that 
‘the organization shall enjoy in the territory of each of its Members such legal capacity 





30. Fenwick, op. r p. 182. 
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as may be necessary for the exercise of its functions and the fulfillment of its purposes’ 
(Art. 104) .”36 


Although both the United Nations and the League have been characterized as con- 
federations, the latter was certainly less closely knit. Brierly is even of the opinion that 
“the Covenant did not contain even the beginnings of a system of international gov- 
ernment in the proper sense of the word ‘government’. . . As a corporate body there 
was hardly anything that the League could do; in fact, there is, I think, only one Article 
in the Covenant which envisages action by the League as such at all, [Article XI] and 
[ suspect that this provision was a mere slip of drafting.”>7 


One of the most important changes in personality which appears in the Charter, is 
that which Shawcross terms the principle of the sovereign equality of all its members, 
in contradistinction to the principle of unimpaired state sovereignty of the Covenant. 
The practical effect of these two concepts is that in the League no results could be 
expected unless all of its members co-operated voluntarily; whereas, under the Charter, 
“the majority of member States have diminished their sovereignty to the extent that 
the United Nations can take action to restore peace by a vote of only seven of its 
members (including all the five great powers) and, moreover, the Organization has, 
according to the Charter the means of making this action a reality.”>® Under the Char- 
ter, the rule of unanimity has been abandoned, and thus there has been made possible 
a much more powerful machine for accomplishing the intended purpose of the Organi- 
zation.>9 “The Charter has created for the first time an authority which, at least ac- 
cording to the letter of its constitution, is to exercise a power of the supra-national 
kind.”4° In commenting on Article 25 of the Charter,4! Brierly remarks that this article 
confers greater power than has ever before been entrusted to an international body. The 
provisions of this Article “constitute the most far-reaching of the innovations which 
the Charter has introduced into international organization.”4? 


Many other distinctions could be drawn between the League and the United Nations 
but most of them are thought to be insignificant for present purposes. It seems to this 
writer that the most crucial difference is the one just delineated. The elimination of 
unimpaired state sovereignty, and the establishment of an authority capable of taking 
action to restore peace without the unanimity of all member states is a significant mile- 
stone of progress in the feild of international organization. 


F. THE CHARTER 


In analyzing an organization, one of the most logical sources of assistance is the 
primary one of the instrument creating the organization, which in the case of the United 
Nations, is the Charter. By scrutinizing this document, it is hoped that some keys will 
be found to the international legal personality of the organization created by the Charter. 


Once again, it is especially important to bear in mind the distinction between the 
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international and the national status of the United Nations as a juridical personality. 
In some of the literature on the subject, this difference seems to have been obscured, 
but most writers feel that separate considerations are applicable on the international and 
national planes, as will be evidenced by the following discussion. 


In searching the Charter for evidences of international juridical characteristics of the 
United Nations, one is immediately impressed by the total absence of any express grant 
of such personality.43 This omission was apparently intentional and has been explained 
in the Report of the Sub-Committee on the Juridical Status of the Organization. Here 
it is stated that recognition of the international jural personality of the United Nations 
is to be determined implicitly from the provisions of the Charter as a whole.44 The 
reason for the omission was “suggested by the United States Delegation in its report 
to the President on the results of the San Francisco Conference, that the failure to grant 
express recognition of the legal personality of the United Nations was due to a desire to 
avoid any implication that the United Nations is, in any sense, a ‘super-State.’”4° 


According to Lawrence Preuss, this attitude is an example of caution carried to an 
exsess,4 and this writer is inclined to agree. The “super-State” argument appears to 
be a resurrection of a fallacy now practically passé. At any rate, it hardly seems suf- 
ficient cause for omitting a positive statement of personality, which would have elim- 
inated some subsequent doubt as to the international status of the United Nations. 


In this same report is to be found a statement concerning the power to enter into 
agreements with states as granted by Article 43, which provides that the Security Coun- 
cil is to be a party to the agreements concerning the availability of armed forces. “Inter- 
national practice, while limited, supports the idea of such a body being a party to agree- 
ments. No other issue of ‘international personality’ requires mention in the Charter. 
Practice will bring about the evolution of appropriate rules so far as necessary.”47 This 
deliberate omission of any reference to the international legal personality of the United 
Nations “has the outstanding merit of simplicity and does not presuppose any contro- 
versial attitude towards questions of a theoretical character.”48 However, it also is dis- 
advantageous, for there will be few states in which implementary legislation will not 
be needed to extend complete legal status to the United Nations.4? 


Disregarding the argumentation relating to the desirability of an express grant of 
international legal personality, it is clear that such a status has been ascribed to the 
United Nations by necessary implication. For example, Article 62 indicates that it has 
an international legal personality. This Article provides for agreements by the Eco- 
nomic and Social Council with various international organizations, a number of which 
already have been made.>° 


F. Blaine Sloan thinks that the international personality has been established despite 
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the lack of specific text in the Charter, because of the authority granted by the Charter 
for the United Nations to enter into conventions and agreements with states. After 
enumerating other reasons for considering the United Nations as a legal personality on 
the national plane as well, Sloan concludes: “Although the United Nations is not a 
State, nor a ‘super-state’ it would appear that it is an international personality having 
the legal rights necessary and proper for the performance of its functions under both 
international and municipal law.”>! 


Hans Kelsen has written a painstaking and thorough explanation as to how the Char- 
ter has established the international jural personality of the United Nations. His initial 
premise is: “An international community possesses juridical personality in the field of 
international law if the treaty constituting the community confers upon its organs the 
competence to exercise certain functions in relation to the members and especially the 
power to enter into international agreements establishing duties, rights and competences 
of the community.”>2 


Kelsen further explains that the juridical personality need not be conferred expressly, 
but that unless this quality is granted specifically, the only legal capacity possible is 
that given by particular provisions. He then proceeds to list numerous provisions of 
the Charter authorizing the United Nations to enter into international agreements and 
thereby establishing its legal nature in those particular areas. But outside the area of 
these specific provisions, it should be remembered that the United Nations has con- 
cluded some treaties not expressly permitted under the Charter.°> This fact certainly 
would lead one to conclude that the United Nations will be allowed to exercise a certain 
amount of implied juridical power on the international level. 


G. THE CASE OF COUNT BERNADOTTE 


Aside from the Charter itself, there has been no more influential recognition of the 
international personality of the United Nations than that to be found in the advisory 
opinion of the International Court of Justice on “Reparations for Injuries Suffered in 
the Service of the United Nations.”>4 The case arose out of the death of Count Berna- 
dotte, a United Nations official who was killed in Palestine while performing his official 
duties. This incident raised for the first time the question submitted by the General 
Assembly to the Court for an advisory opinion: 

“I. In the event of an agent of the United Nations in the performance of his 
duties suffering injury in circumstances involving the responsibility of a State, has 
the United Nations, as an Organization, the capacity to bring an international claim 


against the responsible de jure or de facto government with a view to obtaining 
the reparation due in respect of the damage caused (a) to the United Nations, 


(b) to the victim or to persons entitled through him?”>? 
The Court answered both parts of this question in the affirmative, and further held 
that the United Nations has such capacity irrespective of whether the defendant state 
is a member or non-member of the United Nations. 
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In this landmark case, the international legal personality of the United Nations is 
recognized unequivocally and without dissent.°® In the words of the Court: 


“Accordingly, the Court has come to the conclusion that the Organization is an 
international person. That is not the same thing as saying that it is a State, which 
it certainly is not, or that its legal personality and rights and duties are the same 
as those of a State. Still less is it the same thing as saying that it is a ‘super-State’, 
whatever that expression may mean. It does not even imply that all its rights and 
duties must be upon the international plane, any more than all the rights and duties 
of a State must be upon that plane. What it does mean is that it is a subject of 
international law and capable of possessing international rights and duties, and 
that it has capacity to maintain its rights by bringing international claims.”>” 

The effect of this decision was not only to provide a legally effective method of ren- 
dering states accountable for their actions with respect to United Nations agents,°® but 
also added tremendous prestige to and respect for the organization and quelled the 
arguments of those who asserted that only states possess personality under international 
law.°9 


The international personality of the United Nations was debated at considerable 
length by the members of the Sixth Committee of the United Nations General As- 
sembly in discussing the reparations question, and the positions presented there are most 
revealing. The representative from Iran, Mr. Abdoh, argued for the international per- 
sonality of the United Nations regardless of the absence of any express provision con- 
cerning it in the Charter. He said: “The United Nations would not have been able to 
conclude with Member States conventions concerning the privileges and immunities to 
which Article 105 of the Charter gave it a right, if the principle of its international 
capacity had not been implicitly recognized.”©° Mr. John Maktos of the United States 
also pointed to the Charter to prove that the United Nations had “the legal capacity 
necessary for the exercise of its functions and for the fulfillment of its purposes.”®! 

The arguments before the International Court of Justice in this case, also indicate 
1nuch about the international personality of the United Nations. Mr. Abraham Feller, 
on behalf of the Secretary-General, stated that the Charter made it clear that the organi- 
zation was granted international legal individuality at San Francisco. As evidence he 
cited Articles 25, 42 and 195 of the Charter. Mr. George Kaeckenbeeck of Belgium 
called attention to the efforts of his country at San Francisco to establish the inter- 
national legal personality of the United Nations, and referred to the agreements con- 
cluded between the United Nations and both members and non-members as proof of 
such personality.°> Mr. G. Fitzmaurice, of the United Kingdom saw no reason “why 
international organizations should not be regarded as international personalities and 
therefore as being entitled to bring an international claim.”4 


The Court accepted the predominant view in support of international personality, 
basing its rationale on (1) analogy to traditional principles of international law; (2) the 
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theory that a breach of obligations owed to the United Nations justified the claim and; 
(3) the premise that such a claim is absolutely necessary to the functioning of the 
United Nations.6> The last basis, a functional one, seems to be of greatest importance, 
and in connection with it the Court wrote: “Throughout its history, development of 
International Law has been influenced by the requirements of international life, and the 
progressive increase in the collective activities of States has already given rise to in- 
stances of action upon the international plane by certain entities not States.”©° And such 
new entities need not be states: “The subjects of any legal system are not necessarily 
identical in their nature or in the extent of their rights, and the nature depends upon 
the needs of the community.”6? The Court construed the Charter liberally, implying 
from necessity and convenience the capacity to bring a claim such as the one involved 
here.§8 


Clive Parry has expressed the view that the Court’s conclusion as to the international 
personality of the United Nations was based largely or exclusively on the basis of the 
attribution to it of a treaty-making power.®? In this regard the Court had stated that, 
“the treaty-making power was but one of the ‘functions and rights. . . the Organiza- 
tion was intended to exercise and enjoy, and is in fact exercising and enjoying. . . 
which can only be explained on the basis of the possession of a large measure of inter- 
national personality and capacity to operate upon an international plane.’ ”7° 


Judge Hackworth dissented from the portion of the opinion dealing with section (b) 
of the submitted question. He maintained that nationality is a sine qua non to the 
espousal of a diplomatic claim on behalf of a private claimant.7! 


The majority of the Court considered the United Nations as being analogous to a 
state in this respect and therefore capable of bringing a claim based on injury to its 
agent. The Court recognized, of course, that according to the well established principle 
of international law, this claim must be based upon the breach of an obligation to the 
organization and not upon the injury to the individual involved.7? 


The most controversial part of the Court’s decision was that which held non-members 
as well as members bound to recognize the international capacity of the United Nations. 
The Court declared: “The Court’s opinion is that fifty States, representing the vast 
majority of the members of the international community, had the power, in conformity 
with international law, to bring into being an entity possessing objective international 
personality, and not merely personality recognized by them alone.”73 


This holding has been criticized as an authoritarian interpretation of the declaratory 
doctrine of recognition.’4 Charles Cheney Hyde criticized this feature of the decision 
by observing that the United States “has refrained from asserting that any organization 
not representative of substantially the entire membership of the international society 
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may lawfully impress fresh obligations upon non-participating States without their con- 
sent.”75 


Right or wrong, the importance of this holding can hardly be overemphasized. The 
vesting of such a high degree of international personality in a non-state entity had never 
before been authoritatively acknowledged. And there seems to be no good reason for 
restricting this feature of the United Nations’ personality to the specific situation in 
question, that of reparations for injury to agents of the organization. The decision here 
seems to lead to the general rule that non-members will be held to recognize the inter- 
national capacity of the United Nations.’6 


Though portions of the rationale of the Court in this case have been censured, there 
is a conspicuous absence of disagreement with the proposition propounded by the Court 
which is of prime importance to the present study. The Court declared that “. . . the 
Organization is an international personality... .”77 In so stating it was undoubtedly 
supported by the overwhelming weight of logic and authority. 


II. JURIDICAL PERSONALITY OF THE UNITED NATIONS IN NATIONAL LAW 


The problem of the juridical personality of the United Nations in national law is 
primarily one of privileges and immunities, and will therefore be studied on that basis. 
Also, since the situs of the United Nations headquarters is in this country, necessitating 
the solution of most of the concrete questions regarding privileges and immunities in 
relationship to our nation, the scope of the investigation here is limited almost ex- 
clusively to the status of the United Nations in the national law of the United States. 


It is the intention of the following remarks to show that the United Nations has a 
firmly established municipal juridical personality, which is even more strongly secured 
than the international status made evident in the preceding inquiry.’”* The United Na- 
tions’ position in municipal law is now to be analyzed by surveying a number of docu- 
ments, including the Charter, the Convention on Privileges and Immunities, and the 
International Organizations Immunities Act. Finally, it is to be shown that the United 
Nations’ status in our municipal law has been further clarified and bulwarked by a 
number of significant adjudications in this country. 


A. THE CHARTER 


The Charter of the United Nations gives a much more definite indication as to the 
juridical personality of the organization under national law, than it does regarding its 
legal status on the international level. Article 104 reads: “The Organization shall enjoy 
in the territory of each of its Members such legal capacity as may be necessary for the 
exercise of its functions and the fulfillment of its purposes.” 


This Article makes it obligatory on the members of the United Nations to extend to 
the organization a certain legal capacity.’? The type of capacity envisaged by the drafters 
of this provision is partially revealed by The Report to the President on the Results of 
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the San Francisco Conference by the Chairman of the U. S. Delegation in which this 
explanation is to be found: 


“It is apparent that an Organization like the United Nations which will have 
offices and employees, will purchase supplies, and presumably rent or purchase 
office space, must have the legal capacity to enter into contracts, to take title to 
real and personal property and to appear in court (although its position as a de- 
fendant is protected by Article 105). The Purpose of Article 104 is to make clear 
that the Organization has the legal capacity. No such provision was included in 
the Covenant but the capacity was recognized in practice as in the relations between 
the League of Nations and the Swiss Government.”®° 

One writer has expressed the view that the powers intended under Article 104 give 
the United Nations legal personality similar to that of other ‘persons’ before American 
law. This writer also conjectured that “even in the absence of a statutory grant thd 
courts would have recognized such powers as inherent in the Organization or implied 
from the United States pledge to provide ‘necessary’ legal capacity.”®! 

The general terms of this Article left many details to be resolved in the future.8? At 
San Francisco the sub-committee working on this issue declared, “that the organization 
must be able, in its own name, to contract, to hold movable and immovable property, 
and to appear in court,” but outlined no procedure, whereby the necessary legal capacity 
would be assured in the member states.83 


An important observation concerning the limited and functional nature of Article 
104 has been made by Bentwich and Martin: “It will be noted that the principle stated 
in the Article does not claim for the United Nations ‘full’ legal capacity, as is normally 
enjoyed by corporations formed in accordance with the national laws of a State, but a 
limited capacity—such as may be necessary for the exercise of the Organization’s func- 
tions and the fulfillment of its purposes.”4 


B. THE GENERAL CONVENTION ON PRIVILEGES AND IMMUNITIES 


The General Convention on Privileges and Immunities is an implementation of 
Article 105 of the Charter.8> This Convention was proposed at the first session of the 
General Assembly and was intended to be adopted by each United Nations member.®* 
Instruments of accession to the Convention were deposited by twenty-eight countries, 
but the United States was not one of them.8’ Originally it had been assumed that the 
United States would adopt the Convention at the same time the Headquarters Agree- 
ment was approved, and upon its failure to do so, the Secretary-General expressed great 
—. 
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The failure of our country to adopt the Convention seems to have been due primarily 
to the fact that Congress was reluctant to bind the states by such action. The Convention 
would impose the obligations of a treaty, whereas the Immunities Act was unilateral 
only.89 

The Convention fills the void left by the Charter in providing expressly for juridical 
personality.°° Section 1 of the Convention provides that the United Nations shall possess 
juridical personality and also provides that the organization shall have the capacity to 
contract, to acquire and dispose of movable and immovable property and to institute 
legal proceedings.?! 


Though the General Convention has never been ratified by the United States, our 
government is bound to recognize the diplomatic privileges and immunities given to the 
judges of the International Court of Justice by the Statute of the Permanent Court of 
International: Justice. Article 19 of the Statute provides: “The members of the Court, 
when engaged on the business of the Court, shall enjoy diplomatic privileges and im- 
munities.” Since the United States ratified the Statute along with the Charter of the 
United Nations, its stipulations are part of our law.9? 


C. THE INTERNATIONAL ORGANIZATIONS IMMUNITIES ACT 


The United States, rejecting the General Convention, undertook to solve the privileges 
and immunities problem by passage of The International Organizations Immunities Act, 
which was enacted in December, 1945.93 By executive order of February, 1946, the Act 
was made applicable to the United Nations.?4 


Some such legislation was mandatory, especially in light of the long standing American 
position in this area. While recognizing jural capacity of international organizations, the 
United States had for many years maintained that it owed no duty under traditional in- 
ternational law to grant to international bodies privileges and immunities such as those 
extended to foreign governments.?° 


Other governments, however, adopted a more liberal policy based on the realization 
that international officials should enjoy those privileges and immunities necessary for 
the execution of their functions.?° The adamant attitude of our government was well 
expressed in an Opinion by the Department of State in reply to inquiry by the British 
Embassy as to the status of officials of the League of Nations in the United States: 


“Under customary International Law diplomatic privileges and immunities are 
only conferred upon a well defined class of persons, namely those who are sent by 
one state to another on diplomatic missions. Officials of the League of Nations are 
not, as such, considered by the Department to be entitled to such privileges and 
immunities under generally accepted principles of International Law but only under 
special provisions of the Covenant of the League which can have no force in coun- 
tries not members of the League. In the estimation of this Department the execu- 
tive authorities of this Government would not be warranted, under our law which 
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is declaratory of International Law, in according to officials of the League of Nations 
diplomatic privileges and immunities in the United States since such persons are 
not compochended in the definition of diplomatic officers contained in our Stat- 
utes. 

Lawrence Preuss, writing in 1931, objected to this position stating that, “it is only 
the influence of traditional preconceptions that prevents the general recognition of the 
principle that the international interest has as great a claim to protection as that of 
national states.”98 


In 1941, the United States altered its stand on this issue, making universal the proper 
proposition that representatives to and of international organizations are entitled to priv- 
ileges and immunities.9? 


The legal personality of the United Nations in the context of American municipal law 
is apparent from the provision of the International Organizations Immunities Act which 
states that international organizations “shall, to the extent consistent with the instrument 
creating them, possess the capacity: (a) to contract; (b) to acquire and dispose of real 
and personal property; and (c) to institute legal proceedings.”!°° This section of the 
Act secures for the United Nations all the legal capacities intended by the Charter, and 
the Act has established the legal status of the organization to the point that no alteration 
would be necessitated by the conclusion of any convention contemplated by the Char- 
ter,101 


The reasons for conferring privileges and immunities on international organizations 
and their officials are practically self-evident. One of the most compelling reasons, as 
succinctly stated by Dr. Liang, “is the need of protection against baseless actions which 
might be brought against the organization by cranks, fanatics, and persons of similar 
ilk.”192 Also of basic importance is the need to preserve the independence of the or- 
ganization from the influence of member states. A comparatively minor reason is the 
possibility of prejudice in the courts of the member nations. 


Preuss has made a cogent conclusion concerning the Immunities Act: 


“The International Organizations Immunities Act constitutes a notable step 
toward an adequate solution of one of the more important legal problems created 
by the establishment of the seat of the United Nations upon American soil. Its 
defects lie in its incomplete recognition of the principle that international interest 
has as great a claim to protection as has that of national states. Considerations aris- 
ing from tradition, from apprehension of adverse political criticism, and, perhaps, 
from a certain nationalistic bias, have to some extent been permitted to obscure the 
principle that the sole justification for, and the measure of, exemptions and im- 
munities from the local law are to be found in the necessity of insuring the free 
working of international institutions and the complete independence of their agents 
from any form of national control. The local authority has also its legitimate claims, 
but these can be reconciled with the international interest on the basis of the mu- 
tual advantage of all. There is no reason to believe that the United States in con- 
cluding necessary arrangements with the Organization, will be unmindful of its 





97. U.S. For. Rel., 1929, Vol. I, p. ; 

98. Lawrence Preuss, “Diploma "Pavlos 9 nd Immunities of Agents Invested with Functions of an Inter- 
national Interest,” 25 Am. | 4"(1931). p. 710. 

99. C£. Carol Crosswell, an hs P, mi unz, op. cit., p. 830. 

oy Title I, Sec. aie). 59 Stat. 669. 

101. Cf. Lawrence Preuss, “The \... Organizations Immunities Act,"” 40 Am. J. Int. L. 332 (1946), 


. 341, 
P 02: Yuen li Liang, “Legal Status of the United Nations in the United States,” 2. Int. L. Q. 577, p. 584. 














290 The JOURNAL 





obligations as a host and of its ultimate interest as a member of the United Na- 
tions.” 103 

The Immunities Act has accorded the United Nations and other international bodies a 
treatment analogous to that extended to foreign governments. This comparison seems to 
be an imprudent one in view of the unique nature of an international organization. For 
example, an exception has been made to the rule of sovereign immunity where the action 
arises out of a business activity rather than a strictly governmental function. “Assimila- 
tion of the United Nations to foreign governments in this respect, however, makes little 
sense. The Organization’s activities are not governmental in the traditional sense, and 
the performance of its functions may requite certain activities which if conducted by a 
foreign state would be considered commercial. Any qualification of the United Nations’ 
immunities would seem to be justified only if based upon a recognition of its func- 
tions,”104 

In the field of taxation, the International Organizations Immunities Act gives im- 
munity from many federal taxes.!°5 However, American employees of the organization 
do not enjoy the immunities from taxation granted to other personnel.!°° The United 
States has made this exception in order to prevent supposed inequities resulting from the 
existence of a group of Americans immune from the obligations owed by other citizens. 
The General Convention, on the other hand, if adopted by the United States, would give 
all employees immunity from taxation by the host state.1°7 

An additional immunity specifically granted by the Immunities Act is in regard to 
the Immigration and Alien Residence Laws. The Act provides that in this area, United 
Nations representatives and their families are to be accorded the same treatment as the 
corresponding representatives of foreign countries.1° 

The Charter, the Convention and the Immunities Act are the most important docu- 
ments establishing the juridical personality of the United Nations in the national realm, 
but one other insrument of note should be mentioned. It is the Headquarters Agreement, 
which recognizes the status of the United Nations as an international personality. The 
Headquarters District, however, does remain under the law and jurisdiction of the 
United States.!°9 The United Nations has been denied sovereignty over the territory in 
the Headquarters District.!1° The legal relationship created is that of ownership under 
the law of the United States.!11 The United Nations may “exercise a limited legislative 
power” (Sec. 8) and the Secretary-General has limited police power.!1? 

It should also be noted that Congressional Acts have not pre-empted the field of im- 
munities for the United Nations.113 Consequently, state legislation has been added to 
complete the picture. The only state having legislation which applies specifically to 
the United Nations is New York, which “exempts real property of the Organization 
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from taxation and assessment for local or assessable improvements so long as the prop- 
erty is used excluusively for purposes of the United Nations.”!!4 


D. THE CASES 


Now that the basic documents dealing with the municipal juridical personality have 
been surveyed, let us explore the case law of the United States to determine the nature 
and extent of the privileges and immunities actually conferred upon the United Nations 
by adjudications in our courts. Perhaps this is the most satisfactory method for arriving 
at the actual, in contrast to the merely theoretical, status of the United Nations. 

Two cases have arisen in the United States Courts pertaining to the right of the United 
Nations to bring suit in our federal courts. The first case was that of Balfour, Guthrie 
and Co., Limited v. U.S.!!5 In holding that the United Nations had the competency to 
sue the United States in federal court under the Suits in Admiralty Act, 46 U.S.C.A. Sec. 
741 et seq., District Judge Goodman cited the Advisory Opinion of the International 
Court of Justice on “Reparations for Injuries Suffered in the Service of the United 
Nations”!16 for the tenet that “the United Nations is a legal entity separate and distinct 
from the member States.”!17 Article 104 of the United Nations Charter,!!8 the Court 
continued, is part of a treaty ratified by the United States and as such is part of the su- 
preme law of the land.119 

Judge Goodman believed that the United Nations’ legal capacity had thus been estab- 
lished without any further implementary legislation. But the President removed all doubt 
in the matter by making the International Organizations Immunities Act applicable to 
the United Nations. On the basis of this rationale, the Court concluded that the United 
Nations had a clear right to maintain an action against the American Pacific Steamship 
Company. 

But greater difficulty was encountered in deciding whether or not the United Nations 
could sue the United States. The Court felt that Article 104 of the Charter was not in- 
tended to establish a method for “settling differences between the United Nations and 
its members,” nor did the International Organizations Immunities Act “amount to a 
waiver of the United States’ sovereign immunity from suit.”!2° In spite of this, the 
Court favored a liberal interpretation of the Act for “the broad purpose of the Inter- 
national Organizations Immunities Act was to vitalize the status of international or- 
ganizations of which the United States is a member and to facilitate their activities.”12? 
The application of this broad interpretation of the Act brought the Court to the con- 
clusion that in this situation, an action by the United Nations against the United States 
should be allowed. 

Evidence that our courts are becoming more keenly aware of the nature of interna- 
tional organizations like the United Nations is contained in the following portion from 
the opinion: 

“It is true that history has recorded few, if any instances in which international 
entities have submitted their disputes to the courts of one of the disputing parties. 
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But international organizations on a grand scale are a modern phenomena. The 
wide variety of activities in which they engage is likely to give rise to claims against 
their members that can most readily be disposed of in national courts. The present 
claim is such a claim. No political overtones surround it. No possible embarrass- 
ment to the United States in the conduct of its international affairs could result 
from such a decree as this court might enter.”!22 


Another case involving the right of the United Nations (here one of its agencies) to 
sue was International Refugee Organization v. Republic SS Corp.!23' This case dealt with 
the construction of the section of the Immunities Act which provides that international 
organizations shall “to the extent consistent with the instrument creating them, possess 
the capacity. . . (iii) to institute legal proceedings.”!24 The Court held this section to 
mean, “by necessary implication, that Congress has opened the doors of the federal 
courts to suits by such international organizations, for the right to institute legal pro- 
ceedings means the right to go into court, and the federal courts are the only courts 
whose doors Congress can open.” !25 

The Balfour case is quoted with approval in giving a liberal interpretation to the 
Immunities Act. The Court also upheld jurisdiction on the basis of 28 U.S.C.A. Sec. 
1331, giving District Courts jurisdiction of civil actions arising under the Constitution, 
laws or treaties of the United States. “If a corporation may invoke the federal jurisdic- 
tion because created by a law of the United States, an international organization, created 
by treaties to which the United States is a party may invoke the jurisdiction because 
created by a treaty of the United States. Especially is this true where the international 
organization is clothed by a law of the United States with the essential corporate func- 
tions of contracting, acquiring and disposing of property and suing in court.”!2¢6 

Most of the cases which have considered the position of the United Nations in our 
municipal law have dealt with the immunity from suit of United Nations agencies, prop- 
erty and officials. 

In Curran v. City of New York, et al. 127 a taxpayer sued the city of New York, 
Trygve Lie as Secretary-General of the United Nations and others. Defendant Lie moved 
for an order dismissing the complaint as against him on the ground the court had no 
jurisdiction. He contended that he was immune from suit and service of process as to 
acts performed in his official capacity, under Secs. 2(b) and 7(b) of the Int. Org. L 
Act of Dec. 29, 1945, 59 Stat. 669, 22 U.S.C.A. Secs. 288a(b), 288d(b), as implemented 
by E.O. 9678, dated Feb. 19, 1946, 22 U.S.C.A. Sec. 288 note. The Court granted the 
motion to dismiss, holding that the certification by the Department of State as to the 
Secretary-General’s immunity from judicial process was binding upon it, and that the 
provisions of the United Nations Charter, that such organization shall enjoy legal 
capacity necessary for exercise of its functions and privileges and immunities necessary 
for fulfillment of its purposes, constituted law of the land. 

Another statement in this case of particular importance is to the effect that Articles 
104 and 105 of the Charter are self-executing.12® Judge Hill wrote: “Even without 
further action by Congress or by the State, the effect of Article 104 would be to give 
the United Nations the legal status and capacity to own land in the United States. Also, 
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without further action by Congress or the State, the immunities ‘necessary to the ful- 
fillment of its purposes,’ conferred upon the United Nations by Art. 105, includes im- 
munity from taxation.”!29 

Crosswell has referred to this case as being “an excellent example of the type of case 
that would be brought against international organizations if they were not given im- 
munity from suit in the territory of member states, for without immunity, any indi- 
vidual who had a personal grudge against the organization, or wished to challenge the 
purpose of the organization might immediately resort to suit, injunction and other forms 
of judicial remedy which would be brought into play merely to harass.”!3° 

Another leading case is that of Westchester County v. Ranollo.'3! This suit was 
brought against a chauffeur who was driving a vehicle in which the Secretary-General 
was a passenger at the time of the alleged offense. The Court was faced with the in- 
terpretation of the following section (Sec. 7) of the Immunities Act: 

“(b) Re 2 anaes of foreign governments in or to international organiza- 
tions and officers and employees of such organizations shall be immune from suit 
and legal process relating to acts performed by them #m their official capacity and 
falling within their functions as such representatives, officers, or employees except 
insofar as such immunity may be waived by the foreign government or international 
organization concerned.” 132 

The Court points out that the italicized portion of this statute had never been defined. 
The broad construction urged by the defendant was refused as an attempt to carry 
the principle of immunity too far: 

“To recognize the existence of a general and unrestricted immunity from suit 
or prosecution on the part of the personnel of the United Nations, so long as the 
individual be performing in his official capacity, even though the individual's func- 
tion has no relation to the importance of success of the Organization's deliberations, 
is carrying the principle of immunity completely out of bounds. To establish such 
a principle would in effect create a large preferred class within our borders who 
would be immune to punishment on identical facts for which the average American 
would be subject to punishment.”!33 

The Court believed that the contention of the defendant went far beyond the tra- 
ditionallly recognized bounds of diplomatic immunity between nations, and that since 
the United Nations had no tribunal for the trial and punishment of such offenders, 
blanket immunity would permit their complete escape. The Court thought that maxi- 
mum protection of the deliberations of the United Nations without undue jeopardy to 
the peace and security of the community “can be given by interpreting the language of 
the Charter and the Act of Congress and the Presidential Executive Order as being lim- 
ited in the application of the principle of immunity to those personnel whose activities 
are such as to be necessary to the actual execution of the purposes and deliberations of 
the United Nations as distinguished from those household servants and personnel who 
merely serve the personal comfort, convenience or luxury of the delegates and Secre- 
tariat who actually perform the true functions of the Organization.”134 


This decision has been criticized severely in a number of legal periodicals. “The 
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interpretation applied by the court does violence to the express wording of the statute 
and to the intent of Congress.”!3> In answer to one of the arguments of the Court, 
McCoy replied: “It should not be assumed that because the United Nations has no 
tribunal for the trial and punishment of offenders that no effective action can be taken 
by the United Nations against an employee who has violated the local law. The Secre- 
tary-General has broad administrative power and should be capable of dealing out ade- 
quate punishment.”13¢ 

It would also appear that an adequate safeguard against the abuse of immunity is to 
be found in the power of the Secretary-General to waive such immunity.137 This was 
actually done in the Ranollo Case.138 

In US. v. Coplon!3? it was held that a member of the Delegation of the Soviet Union 
to the United Nations is not immune from prosecution for conspiracy to violate and 
of violations of espionage laws. Judge Gubitchev wrote: “Whatever the status of the 
United Nations as an International Person sui generis, like the League of Nations, with 
the right of legation, (1 Oppenheim, Int. Law 543, 3rd Ed. 1920) both the United 
Nations and the United States have recognized in the Headquarters Agreement that only 
limited status was accorded to the United Nations and national delegations to the United 
Nations.” 140 

Similarly, a member of the Argentina delegation to the United Nations was not per- 
mitted immunity from a suit in municipal court to recover possession of realty which 
he occupied. “There appears to be no doubt that real property held by diplomatic officers 
in a foreign state, and not pertaining to his diplomatic status, is subject to local laws.”14! 

A member of the Australian mission to the United Nations was held to be immune 
from prosecution for a traffic violation in City of New Rochelle v. Page-Sharp.4? 
Although all who operate motor vehicles are “under a strong moral obligation. . . to 
exercise due care and to comply with such regulations. . .”!43 if a delegate to the 
United Nations fails to appear to a summons for speeding, the city court cannot issue 
a warrant for his arrest and the charge will be dismissed. 


Pappas v. Francisco!44 was a civil suit in which the defendant moved for dismissal, 
claiming immunity as vice-consul of Italy and member of staff of Italian Observers to 
the United Nations. The motion was denied because: (1) the Department of State 
denied that the defendant had consular status; (2) the International Organizations Im- 
munities Act of 1945 relates only to official acts; and (3) a letter from the Acting 
Chief of Protocol of the United Nations stated that the Headquarters Agreement “does 
not mention the observers’ category and until now the Agreement has not been inter- 
preted to confer diplomatic immunity on such persons and/or members of their staff.”145 


US. v. Keeney!46 was a contempt proceeding for failure to answer this question before 
the Special Subcommittee of the Committee on the Judiciary of the U. S. Senate: “Did 
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anyone in the State Department aid you in obtaining employment with the United Na- 
tions?” The defendant maintained that the information sought was privileged under a 
United Nations regulation. 

Starting with the principle that the subject of privileged communications is governed 
by municipal rather than international law, the Court then stated: “The United Nations 
is not clothed with the power to legislate on matters in the realm of municipal law of 
the United States. This proposition is axiomatic and may be stated without disparaging 
or detracting from the tremendous importance and vital significance of this international 
organization.”!47 

From the preceding cases may be deduced the attempt by our courts to strike a balance 
between the grant of sufficient immunity to protect the independent operation of the 
United Nations, and the retention of adequate police power to guarantee the security of 
our nation. The reconciliation of two legitimate interests, one national and the other 
international, which sometimes come into conflict, seems to be the most perplexing prob- 
lem. The courts seemingly have taken for granted the existence of the United Nations as 
a juridical personality in our municipal law. 


Ill. CONCLUSION 


The preceding analysis of the juridical personality of the United Nations has revealed 
many features of uniqueness, as well as characteristics already familiar in the field of in- 
ternational organization. 

In regard to the jural personality of the United Nations on the international plane, sev- 
eral conclusions seem warranted: (1) Though it is definitely not a state or a “super- 
state,” the United Nations, nevertheless, is capable of exercising a number of powers tra- 
ditionally restricted to states, such as the authority to grant recognition to other political 
units. (2) Although it resembles a federation in some respects and a confederation in 
many respects, the United Nations is certainly more than the mere association of member 
states implied by either of these conventional terms. (3) Even though in some particulars 
it is analogous to a corporation, the United Nations possesses many qualities not inherent 
in the concept of a corporate entity. (4) Though it has inherited many traits from its 
forebearer, the United Nations has introduced a number of innovations unknown to the 
League of Nations. 

The present research also points to the conclusion that the legal personality of the 
United Nations in national law has become firmly fixed. Article 104 of the Charter has 
made mandatory the conferring by all member nations of sufficient legal capacity on the 
United Nations to make possible the fulfillment of its purposes. The General Convention 
ratified by many members and the International Organizations Immunities Act enacted 
by the United States grant numerous privileges and immunities to the organization, its 
property and its agents. Finally, the pronouncements of a number of courts in this coun- 
try have further strengthened the status of the United Nations in our national law. 

That the United Nations has achieved a position of prime importance as a juridical 
personality has become evident from the foregoing investigation. In the eleven eventful 
years of its existence, the United Nations has become a full-fledged entity in international 
law. The attainment of such legal stature despite the impeditive effect of political pres- 
sures is a monumental milestone in the development of international organizations. 


147. Ibid, p. 233. 
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A new firm in Wichita—Warnick, Rog- 
ers, and Phares. Pat Healy and Bill Norton 
are still a part of the organization. Roy 
Rogers moved over from the Brown Build- 
ing, leaving Clyde Wendelken in the of- 
fice there. Clyde doesn’t know just yet 
what he will do about an office associate. 

I see Sherm Brollier of Huguton goes on 
the fish and game commission of Kansas. 
I never knew Sherm to be the outdoor type, 
but it could be that advancing age does 
change a viewpoint, who knows, by now 
Sherm may be a complete convert to “wild 
life.” 

A new firm in Topeka, with a greatly 
enlarged office and new equipment, is the 
Crane, Martin, Claussen, and Ashworth 
firm. Harvey Ashworth has just been “an- 
nexed.” 

A new firm of old practitioners makes 
a new office in Minneapolis. Leo McNal- 
ley and Evan Corman have joined forces. 

Bill Honeyman has left Topeka to take 
over as LCC. attorney in New York. I 
think Bill went on as of January 1. Come 
back some day, Bill, and see us. 

Chaplain T. F. Rudisell has left Lansing 
to take. a pastorate in Blue Hills, Kansas. 
While at the penitentiary, Chaplain Rude- 
sill practiced some little law. I don’t re- 
member if he was admitted in Kansas. 
Anyhow, he retired and gave quite a com- 
plete library to Leavenworth county. 





Joe Dawes, district judge at Leaven- 
worth, underwent quite a surgical opera- 
tion at Mayo’s. Joe has been up there for 
some thirty days. He is expected home this 
week. I know the Leavenworth Bar will 
be glad to see him, and I, too, want to see 
him at the first opportunity. 

Lee Bond of Leavenworth died a day or 
two after Christmas, at somewhere between 
80 and 85 years young. He was very active 
up until a year before he died. Lee Bond 
was a landmark in Leavenworth, having 
been born and reared there. He knew a 
good many of the early-day celebrities, and 
could recite the history of the town from 
its inception to date. The Bar will miss 
Lee Bond. 

Karl Root of Atchison has just been 
appointed city attorney of Atchison. I think 
Karl has held the post in the past—about 
this I wouldn’t be sure. Anyhow, he will 
do a good job of it. 

Every lawyer in Kansas has heard about 
the “shuffles” in Topeka. All have dif- 
ferent viewpoints—all have something to 
say. Anything I might say would be su- 
perfluous. 

Harold Irwin announced a new firm in 
Wichita—Irwin, Glaves, Noone, and Hop- 
per—with new offices in the Union Na- 
tional Bank Center. Jack Glaves goes to 
Topeka as a House member. 

Goodie Goodwin and Ralph Gilchrist 
are both mentioned for the job of county 
counselor. Before this reaches print, one 
of them may have been appointed. 

Tom Seed of Wichita was called back 
into the army for two weeks of further 
training, and at the same time he was elect- 
ed secretary-treasurer of the High-12. Tom 
looked like a moneyed man, with his pic- 
ture in the Sunday Beacon. 
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May Burch is a housemother at Man- 
hattan, in one of the fraternity houses. I 
saw Allan Burch, Jr., in Salina recently, 
and he gave me the report. 

George Allison is getting ready to move 
back to the courthouse in McPherson— 
ready to assume his old job as district 
judge. George seemed happy about the 
change. 

Olin Scott left Winfield some couple of 
year ago to go to Ethiopia. Scotty has been 
very well satisfied, apparently. He is home 
now, and intends to go back after a couple 
of weeks in Kansas. I asked him if any of 
the customs rubbed off. He said “not so 
you could notice it.” I still don’t know. 

“The Missouri plan for selection of 
judges should not be adopted in Kansas,” 
it was contended by the Kansas Associa- 
tion of Plaintiff's Attorneys, in session in 
Kansas City, Kansas. The consensus of the 
group, expressed at the annual meeting at 
the Town House, was that “the Missouri 
plan does not follow democratic process.” 
The lawyers asserted “Kansas judges now 
compare with the quality of the neighbor- 
ing state.” 

John Staley Holden, formerly of Cim- 
arron, has descended on the Ford county 
Bar and opened an office on the main 
stem. I understand the general idea is to 
practice law, and not get so obsessed with 
the virtue of his client he forgets he is in 
court. John is quite a colorful fellow. 

Camilla Klein went in as probate judge, 
defeating Keith Wilcox. Keith has gone 
back over to the office, dusted off the desk, 
and opened up again for the general law 
practice. 

Bob Wilson of Meade went in as county 
attorney again—has his office in the court- 
house. 

I had lunch with the Liberal Bar one 
Friday in January. Langdon Morgan gave 
the The Bar—me included—ate 
lunch on him. Thanks, Langdon. It was 
nice to be there. 

Maxine Wood went back as county at- 
torney of Seward county, defeating Jim 
Tack. Jim, however, has gotten into the 
gas business. When I saw him he was 
leasing land, and doing pretty well. 

Martin Hall at Harper has 78 volumes 
of Kansas Reports—running from 1 to 91. 
There are a few skips in the run. They are 


in bad shape. Anyone wanting them, con- 
tact Martin. 

Max Hall down at Anthony is building 
a monument to his memory, as well as a 
very placid display of his ability as an 
architect and home designer. He certainly 
has an eye for what it takes to live, when 
and if he gets it done. 

Ted Morgan is with Jones and Davis in 
Topeka. This I guess I knew, but neglected 
to mention it in the earlier issues. His 
father told me of it. 

Mrs. Don Muir of Anthony is in the St. 
Francis Hospital at Wichita as this is writ- 
ten. I didn’t learn all the particulars, but 
did get the impression her stay was lengthy. 

Bob Newton succeeded Wood Runyan 
as county attorney of Harper county. 

Dalton Holland of Harper has a new 
ground floor location. The office is a ma- 
sonry constructed affair, dependent on in- 
side lighting, except for a large window in 
the reception room and a pair of small 
windows in the rear. 

Charlie Watson, a Denver University 
grad, has come back home to Wellington, 
making his debut in the office of the pro- 
bate court, where he was elected in No- 
vember. 

Lewis Nugen went over to the county 
attorney's office, and C. E. Russell moved 
up town. C. E. is the outgoing county at- 
torney. 

Hap Hazzard of Dodge City died after 
the holidays, with a heart condition. Had 
an attack Sunday, died Monday. As far as 
I know, he didn’t know he had a heart. 

Ralph M. King, Jr., has opened up in 
the Asher-Ellsworth suite at Lawrence. 
Ralph is a '54 grad, doing duty for Uncle 
Sam in the interim. 

John Plummer went in as county attor- 
ney of Harvey county. I understand he 
still maintains his downtown office. 

Jim Pearson and John Gage have teamed 
up in a partnership with an office in Mis- 
sion, Kansas. Jim is state senator from 
Johnson county. 

Stewart, Petefish and Postma is the new 
firm in Lawrence. This as of January 1. 
The office address remains the same, Jim 
Postma just moved from the rear to the 
front, which every good lawyer should do 
at some time during his life. 


The Lawrence or Douglas county Bar 
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held a meeting, the purpose being to per- 
fect a county association—George Allen, 
president; Wayne Allphin, vice-president; 
Gene Riling, secretary; and George Mel- 
vin, sergeant-at-arms, parliamentarian, and 
“keeper of the privy seal.” I understand 
George take his duties with a certain de- 
gree of solemnity. 

Riley MacGregor of Medicine Lodge 
went to Wichita the morning I visited 
Medicine Lodge. Bill and Vern were sit- 
ting on the office lid—I don’t know all of 
the particulars, but son Bill was trying to 
hide from the clients behind a full-grown 
beard. The style of the beard was strictly 
MacGregor—one like it I had never seen 
before. Bill explained he was one of the 
“public relations men,” appointed to re- 
enact the last stand of some Indians that 
formerly held forth at Medicine Lodge. The 
celebration is in April—minus the Indians, 
plus the beards. 

Ralph Hall says the recent gas strike in 
Barber county has helped the law business, 
and taken up the slack caused by the 
drought. 

Luke Chapin of Medicine Lodge is com- 
pleting what he calls a project, the new 
“Chapin Building’—a very abundant of- 
fice structure across the street north of the 
new courthouse, and which will be com- 
pleted in the next 60 days. Both the new 
courthouse and the new Chapin Building 
are impressive. 

By the way, Liberal has a new court- 
house about ready to go. Judge Morgan 
said the trial he held there this week would 
be the last in the old structure. The trial 
was a prosecution of two brothers, 21 and 
25 years of age. They called a couple of 
Liberal “coppers” out to the edge of town 
on a fake accident hoax, then beat the 
officers up. The jury acquitted the de- 
fendants, and rather implied that the po- 
lice force was lacking. 

Orin Wheat lost his mother sometime 
about January 15. Mrs. Wheat had lived 
in that part of the state a good many years. 
Orin said she was 83 years old. I am sorry, 
Orin. 

Claude and George Gould of Dodge City 
lost one of their sisters who lived at Cha- 
nute. They were at the funeral the day I 
spent in Dodge City. I am very sorry. I 
would have liked to have seen them both. 
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Don Lang and Jim Wallace have a new 
corner location in Scott City. The building 
was originally built for a bank. It is most 
conveniently located, and arranged for a 
law office, as though it was so designed. 
It is a nifty looking office, and, of course, 
the owners are proud of it. 

Harold Lewis and Chuck Fleming, the 
other two Scott City barristers, were both 
at their respective homes—sick with bad 
colds. Chuck had been in several days. I 
hope they are back again shortly, with no 
ill effects. 

Gerald Stover has moved downtown 
again. He had an office at his home for a 
couple of years. Jerry says farming has 
gone to pot, so he had to practice to make 
a living—this at Colby. 

Keith Willoughby is the last member of 
the Beckner, Lowe, Willoughby firm—this 
since January 1. Sam says no more poli- 
tics. He even says “no” on Kansas Day. 
Keith is county attorney of Thomas county. 

Corwin and Judge Spencer have a new 
office at Oakley. They moved over last 
fall. It is off the street a block, but a 
ground floor location makes up for that. 
Very nice arrangement. 

Duane West has partitioned his office 
into a waiting room and private office, 
after being elected county attorney of Fin- 
ney county. 

The firm of Hope, Haag, Saffels and 
Hope has enlarged its office, to include a 
private office for Cliff, Sr., and a library, 
all in one suite—this at Garden City. 

Jack Dalton of Jetmore is moving 
downtown to a location near the court- 
house. He has been officing in the build- 
ing O. A. Wilson built before his death out 
on the farm a quarter of a mile east of 
town—a nice office, but too far out. 

Lee Turner of Great Bend is moving to 
a new ground floor location north of the 
courthouse a couple of blocks. Seems the 
business trend is in that direction. 

Mel and Vern Nuss have acquired a 
piece of property east of the courthouse, 
where they will build a ground floor office 
eventually—probably this summer. 

Lloyd Phillips, as county attorney, has 
brought Jerry Griffith from Hoisington 
down to Great Bend as assistant county 
attorney. 
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Bob Southern has moved out on the 
highway west of town among the oil peo- 
ple. He has sort of gone suburban. 

Hugh Mauck has gone with one of the 
adjusting companies. 

Ed Moses is in Kansas City with a young 
daughter who is having some work done 
on an eye. 

Mrs. Roy Mack is home from the hos- 
pital, and doing much better. 

So many things happen in Great Bend— 
I can’t remember them all. Oh yes, Leon 
Birzer is over with Art Hagen and Jiggs 
Schulz, after going out of the probate 
judge’s office. Bob Bates is taking over as 
probate judge. 

Vince Fleming and Morris Wildgen 
were representing two contestants in an 
election dispute—seemed to be two votes 
difference in an election for sheriff of Paw- 
nee county. Both sides, with the help of 
> ag respective attorneys, claimed the of- 
ice. 

Bert and Louise Vance had me out for a 
most enjoyable evening while in Garden 
City. I can recommend the Vance hospi- 
tality to anyone caught out that way. 
Thanks again, folks. 

Just a few of the Rough Spots in the life 
of ABRAHAM LINCOLN, the lawyer: 














Failed in business....................-.-. 1831 
Defeated for legislature.............. 1832 
Again failed in business ............ 1833 
Elected to legislature 1834 
Sweetheart died 1835 
Had nervous breakdown............ 1836 
Defeated for speaker .................. 1838 
Defeated for elector 1840 
Defeated for Congress..............-- 1843 
Elected to Congress ..............-----. 1846 
Defeated for Congress................ 1848 
Defeated for Senate 1855 
Defeated for vice-president........ 1856 
Defeated for Senate..................-. 1858 
Elected PRESIDENT ...............- 1860 


NEVER ADMIT DEFEAT 


Bob Talkington has come out of the 
army, went back to Iola, and was elected 
county attorney this fall. Says he likes it, 
as far as he has gone. 

I saw Charlie Apt just a minute at the 
courthouse, and promised him I would be 
over. I didn’t make it. Sorry, Charlie, I'll 
do better next time I come to town. 


299 


Chuck Warren was in Topeka the day I 
went to see him at Fort Scott, and Buford 
Shankel was an out-of-towner the same day. 
I missed them both. 

The Wichita Bar, at the January 29 
meeting, endorsed the Kansas plan in the 
selection of judges, and so urged the legis- 
lature by resolution. 

The Wichita lawyers’ wives are planning 
a dinner dance to be held at the Prairie 
Club in Wichita Saturday, February 16. 
The wives in Wichita keep active, as well 
as the men. 

Dale Cooper had an increase in the fam- 
ily, born in January. The boy's name is 
Kris—he arrived late for a Kris Kringle. 
Anyhow, the point is, i: makes Lloyd a 
grandfather again. 

Kent Frizell has also had a son, an heir 
apparent born in December. Kent is one 
of West Wichita’s prominent young attor- 
neys, and at the time he bought Bill Keith’s 
office he was unmarried. 

Both Ken Stewart and Les Holloway join 
the new-parent club, this, too, at Wichita. 

While I am talking about Wichita law- 
yers, they are making large and copious 
plans to entertain the Bar in their growing 
city April 23, 24, 25, 26 and 27. In fact, 
come anytime. The Sedgwick Bar is al- 
ways glad to see out-of-towners. The show 
will be likewise—with everybody taking 
a ribbing. The Wichita women—wives of 
the lawyers—are taking hold of the extra 
curricular activities for the ladies. This is 
in a completed stage as of now—just bring 
the family and come. 

Nick Klein and Guy Goodwin both went 
to the office of county attorney—this about 
January 1—in Wichita. 

Tom Bush has moved down to 516 Bit- 
ting Building, coming down out of the 
county attorney's office in Wichita. 

Judge George Austin Brown has under- 
gone another siege at the hospital. I guess 
nothing too serious. I haven’t seen George, 
but I hope he won't be down for long. 
Anyhow, Clem Clark is pro tem at the 
moment. [Editor's Note: We regret to 
report that Judge Brown died February 27, 
1957. ] 

Bill Smith as this is written is touring 
points south, along with Mrs. Smith. I 
think at the moment they are in New Or- 
leans. 
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Judge Harvey attended the first sitting 
of the court for the year. I didn’t see him. 
Bob Price told me he looked exceptionally 
well. While he got around with the aid of 
a cane, he did pretty well. 

Bob King has opened his own office in 
El Dorado, after a couple of hitches as as- 
sistant county attorney and one term, I 
think, as county attorney. Warren Ralston 
and Bob are together, in 213 Smith Build- 
ing. 
Mart Aelmore moved downtown in 
Greensburg to open up on his own. He 
came down from the county attorney's of- 
fice. Jim Caplinger went in as county at- 
torney, but I don’t think Jim moved to the 
courthouse—he stayed where he was. 

Lacy Haynes of Emporia went out as 
county attorney and opened his office on 
the street. Roy Riegle went in as county 
attorney. He just got into the office, and 
resigned to take a job. Jim Mankin was 
appointed, and has now the full two years 
ahead of him. 

Fleeson, Gooing, Coulson and Kitch an- 
nounce Bob Hill as a new partner. I think 
Bob is the seventh member of the firm. 

I see where Hugo Wedell has been do- 
ing a stretch in the hospital. Someone said 
he wanted to go to spring training. He 
thought a checkup in the hospital might 
make him fit. Anyhow, he spent upwards 
of a month there. You can’t play baseball 
in the hospital—better get out and get to 
going, judge. 

Walter Biddle reopened his office in 
Leavenworth. Walt has been police judge 
for several years. From this, he retired as 
of January 1. Tom Boone will take over 
as the police judge. 

Don Vosburgh has moved his office in 
Fredonia to 720 Madison. This is very re- 
cent. I hope the new location is the thing, 
and increases the batting average. 

Lloyd Hall has left the Bank of Topeka 
Building, moving down to 121 East Eighth 
Street in Topeka. I think Lloyd devoted 
almost full time to the osteopaths’ business. 

Scott, Boyce and Donnelly have formed 
a firm in Kansas City, with Emil Anderson 
associated. This is a new law firm for 
Kansas City, Kansas. 

Roland McEnulty is with Moyer and 
Hiebert at Wichita. This as of January 1— 
with offices in the Insurance Building. 
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Kiesow and Milligan have moved their 
office in the Bennett Building from the 
fourth to the sixth floor, into a larger suite. 
I think I heard where Al Kiesow is the 
compensation examiner, 

Berney Alden and Tudor Nellor have 
moved in with Willard Haynes in the 
Brotherhood Building, as of January 1,and 
Jim Cashin moved from the old Brother- 
hood Building to the new, and opened up 
quite an office on his own. Jim says he is 
set for life. 

Charlie Fisher stepped in, and Fred Car- 
man stepped out for the city attorney's 
office in Topeka. Charlie indoctrinated 
very quickly to the public office, and Fred 
just as quickly to the private practice. To 
both, may I say “good luck.” 

Mrs. Ed Rooney died in October, about 
six months after Ed left us—coincidence, 
to say the least. 

I made another mistake, one wholly un- 
called for. I didn’t stop to read a sign. The 
firm is Schroeder, Heeney and Groff, of 
Topeka. I left Groff out in the previous 
issue. 

George Ashford and Mary Potts, two 
very fine folks, and my very good friends, 
kept the courthouse agog with rumors of 
a coming marriage. It came, and the bride 
and groom left for a honeymoon in Florida. 
Crossing Missouri, the groom, with his 
mind on romance, had an accident near 
Springfield. Someone said Mary, being the 
calmer of the two, saved the day. 

Clyde Souders died in his office on No- 
vember 16—the office they moved into 
when the Schweiter Building was built, in 
1912. He sat in the same chair for forty- 
four years. 

Art Skaer is the writing head of the 
“Bar Show,” with everyone else contribut- 
ing. It should be a dilly. Tickets may be 
scarce, so you better come early. 


I have done a lot of reporting on babies 
in this issue. While I am on the subject, 
Dale Stinson and his wife are not to be 
left out—they had a baby girl in October 
of 1956. 

John Keach has moved his offices and 
associates to John’s new building. Roy Cli- 
born and Wayne Zeigler are the two other 
members. John put up an office building 
on one of the main corners of Mission, 
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Kansas, one that will grace the main stem 
for a long time. It is quite an elaborate 
affair. 

Mary Schowengerdt in casting her lot 
with Stumbo and Irwin in their newly ar- 
ranged office in the Bank of Topeka Build- 
ing. Mary took the Bar February 11. 


Bill Meek has moved over to the loca- 
tion formerly occupied by Grant Waggo- 
ner, who passed on about Christmas time. 
Bill, I suppose you might be looking for 
me. I have been waiting to hear from you. 

Roy McCue and Paul Hurd were in Cali- 
fornia one day not too far back, attending 
a meeting of the tax convention. This, I 
understand, had something to do with the 
state’s taxation status. Paul Hurd has since 
gone with T.W.A. as a tax man on foreign 
affairs. I understand he works on tax mat- 
ters having to do with the way foreign 
countries tax T.W.A. for the privilege of 
using airports in their respective countries. 
The duties look simple enough, but I can 
well imagine Paul’s going to the League of 
Nations, as well as the secretary of state, 
on most matters the U.N. don’t know about. 

Judge Harry K. Allen has been com- 
mitted to the hospital—this as of about 
Christmas time. Judge Allen just got all 
mixed up and had some trouble to get 
about. He has friends all over the state 
who will, I know, be sorry to hear of his 
illness. 

Ratner, Mattox and Ratner have just 
completed a building program, toward the 
rear. They now have as much behind as 
they originally had in front. They keep on 
growing. 

Dick Hite and Jim Johnson have gone 
with the U.S.F.A. in the Beacon Building 
in Wichita. 

Clancy Holeman, also of Wichita, went 
suburban. He moved out to 18th and Hill- 
side—why, I didn’t ask him. Apparently 
his old associates became too boisterous for 
him in the Bitting Building. 

Ben Foster is teaching adult education 
at one of the Wichita high schools—some- 
thing all of us should think about in our 
leisure time. 

Judge E. L. Fischer started to practice 
law the year I was born. This in itself 
would make an old man out of most peo- 
ple, but the judge, not too content with the 
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law that takes him off the bench after some 
65 years on the bench, still wants to open 
an office and continue as a lawyer. Get the 
office open, judge—TI'll come around and 
sell you a book. 

Dave Wheeler and Ed Westerhaus opened 
an office in Hillsboro. This is a town west 
of Marion, on the main 50 N highway. 
Looks like the law business is brisk in 
Marion county. 

Phog Allen and Milt—father and son 
team—have bought a building formerly 
owned by the Kansas L. and P. Company. 
They are remodeling the structure from 
front to back. Milt, I think, will continue 
with the law business. Phog—I don’t know, 
unless he wants a place to write speeches 
and explore further the game of basketball. 
Anyhow, the office will be strictly modern 
and up to date. 

The month of January saw Mrs. Kenneth 
Pringle, Judge Wedell, Henry Lampl, and 
John Flinn all on one floor of Wesley Hos- 
pital. I think they are all out again now— 
back to their respective jobs. 

Another new firm in West Wichita— 
Hill, Mason and Redmond, as of January 
1. I haven't been over to West Wichita 
since I don’t remember when. I better get 
over and see what's “cooking.” 


Dan Dwyer is taking over the post of 
domestic relations—a part of the county 
attorney's office at Wichita. This office was 
formerly held by Dick Hollingsworth, who 
moved up a notch in the office of county 
attorney. 


John A. Robinson, coming out of Uncle 
Sam’s employ from the Sioux City air base, 
is looking for a connection. His home ad- 
dress is 2229 North Monroe Street, Hutch- 
inson. He expects to be out about March 
1. Anyone wishing to take on a man, con- 
tact him at the Hutchinson address. 

John Emerson, a 57 graduate, goes with 
John Dean in Topeka after he takes the 
Bar in February. 

Dick Rogers and John Stites hope to 
move about the time this goes to press into 
the new Insurance Building at Manhattan. 
This should be quite a change from the old 
office. 

Joe Swinehart was elected probate judge 
of Wyandotte, taking Ollie Claflin’s post, 
one Ollie held I think, for three terms. 
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Ollie goes up to the court, in Judge Fisch- 
er's place. I hope, Ollie, you stay as long as 
Judge Fischer has. Judge Fischer's retire- 
ment makes Judge Bill Benton presiding 
judge. 

John Bukaty was elected president of 
the Wyandotte county Bar; Leonard Thomas 
vice-president; and Steve Dolinar secretary- 
treasurer. The election took place at the 
last meeting of the Bar, just after the turn 
of the year. 

Mrs. Bill McHale died in October at the 
home in Kansas City, Kansas. I know the 
Bar, even at this late date, is not generally 
aware of this—I am sorry, Bill. 

Mrs. Malcolm McNaughton is very sick, 
and confined to her home at Leavenworth. 
I know all of the Leavenworth Bar feel she 
will make a speedy recovery. 

At Topeka a memorial was held on De- 
cember 7 at the courthouse for Ira Burk- 
holder, Judge McGaw, Ed Rooney, and 
Randolph Carpenter. 

Jim James went into the office of the 
clerk of the supreme court in Leon Lund- 
blade’s place. Leon went up town, but gave 
that up after a try. Leon is troubled by a 
cardiac. 

Bill Hergenreter is the general attorney 
for some enterprise entering Topeka to re- 
locate and rehabilitate some of the worse 
districts down town. I understand the north 
end is due for some cheaper, or low cost, 
housing. Bill told me about what he was 
doing, but to save me I can’t remember 
what he told me, other than what I have 
reported. 

Sleu Strong of Topeka is the new com- 
pensation examiner for northeast Kansas. 
Bill Stevic appointed Sleu last fall. 

Lynn Smith, Jr., is with Duke Meyers, 
et al, in the New England Building. This, I 
think, as of last fall. These boys don’t tell 
me when they connect up—I found this 
out at Salina—hence the belated report. 
If he is as good as his father, he will be 
all right. 

Lyndus Henry gets renamed on the “Funds 
Post,” whatever that is—so says the Kansas 
City Star. Lyndus says, quote the Star: 
“Welfare aid powell are at a record high. 
What do you do about all this, Lyndus? 

Cush Cushinbery of Oberlin mailed left- 
over campaign cards out to his friends as 
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Christmas cards—with appropriate greet- 
ings and felicitations for the new year. 
Cush, if you knew who voted against you, 
and mailed them a card, it might help next 
time. There seems to be no end to Mrs, 
“Cush’s” ingenuity. 

Wilbur Geeding has opened his own of- 
fice at 419 Beacon Building. He left 
Johnnie Madden’s office to get out on his 
own. Johnnie Madden awoke the morning 
after election to find out he was on his 
Own, too. 

Bill Waugh and his wife were going to 
Topeka from Eskridge. Mrs. Waugh was 
driving. They had an accident, and both 
were badly banged up—nothing serious 
enough to hospitlaize them, but several 
fractures resulted. Bill Waugh told me this 
one day when I stopped to see him at Alma, 
where he is county attorney as of the first 
of the year. Bill Waugh of Eskridge and 
Bill Waugh of Alma are cousins, as I get it. 


Vic Hergenreter moved down on Main 
Street from the courthouse as of January 1. 
This at Alma. Vic had been county attor- 
ney for a couple of terms. 

Riley MacGregor has opened an office 
in Kiowa, as an annex to the Medicine 
Lodge office. Both Bill and Vern will al- 
ternate there over the five days a week. 

Paul Lackey has moved to Kansas City, 
Missouri, with the Kansas City Title and 
Trust. I saw Paul on the street a few days 
ago. He said he hoped to get straightened 
out after the school year. The kids are in 
school at Independence. 


Sam Durbin and Bill Keith both closed 
the book in December at Wichita. Both 
were well up in their 80’s—a couple of 
good old boys. 

Burney Dunham was in Phoenix, Ari- 
zona, and had been for a couple of weeks 
when I went looking for him one cold day 
in Chanute. 

John Sherman of Chanute is the father 
of a new son born November 23. John not 
only had a Thanksgiving Day blessing, but 
something to say thanks for on Thanksgiv- 
ing Day. 

Mrs. Irwin Snattinger of Topeka died in 
October. This I missed. I am sorry to be 
late, and sorry to have to make the report. 
Snatt has a lot of friends whom I know are 
sorry, too. 











HASH - 


Fred Beaty of Wichita was in the hos- 
pital with a virus infection, for some 60 
days. I assume he is out and going again 
by now. This was early in January. 

Harold Croghan is with Jerry Duggan in 
the legal department of the Gas Service 
Company at Kansas City, Missouri. Harold 
is a Kansas boy, living in Kansas City, Kan- 
sas. He thinks and acts like a Kansas law- 
yer. Jerry says the boy has makings. The 
company has a new office on the seventh 
floor of the Scarritt Building—really dressed 
up. An invitation is extended to all Kansas 
lawyers to drop in. 

Judge Ed Kite of St. Francis died in No- 
vember. I have a letter from Mrs. Kite, 
telling he the judge always read “Hash.” 
I am sorry to hear of his demise, and sorry 
he is not here to read this copy. 


Tom Martindale is a newcomer to Over- 
land Park. Tom has opened an office next 
door to Henry and Anderson. I can’t imag- 
ine any tougher competition anywhere in 
the state than Lyndus Henry and Bob An- 
derson. They are a couple of boys on their 
toes. 


Jack Gage, Jr—other than a new firm in 
Mission, has a new baby boy born Valen- 
tine’s day. This makes three for Jack. The 
novelty has, I assume, disappeared, but the 
fun and pleasure is still extant. 


Bob Knapp has opened a new office in 
Mission, in the new post office building. 
His announcement says “Medico-Legal Con- 
sultation.” Bob has quite a medical library, 
as well as a legal library. 


Frank Forbes of Burlington bought a 
building from Lewie Hannen to be re- 
modeled into a law office—one to Frank's 
liking, with all the new features installed. 
If it is the building I think it is, it has been 
a law office for a good many years, and 
Frank may have to keep busy to live up to 
the reputation it already has. 


A new firm in Wichita—Dresie, Jorgen- 
sen, Thiessen and Cates—was just an- 
nounced. This is a get-together of four of 
Wichita’s well-liked boys. Bob Thiessen has 
just been presented with a new daughter as 
well—I assume in honor of the new firm. 


Cliff Allison and his wife also are proud 
new parents. This time a son. This also in 
Wichita. 
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I see where George Powers of Wichita 
and Bill Ferguson of Wellington presented 
the bil on selection of judges to the Sedg- 
wick county Bar at one of the bimonthly 
meetings. Both spoke in favor of the bill. 
Harold Malone took the negative side, and 
spoke against any change. Harold still is 
anti on any new or better legislation—he 
still is one of the original “unreconstructed.” 

Bill Shaffer of Frankfort is bursting out 
with a new office—all redone, new floor, 
radiators, carpets and drapes. The halls and 
stairway from the street to the upper floor 
are all rebuilt—Bill will be so dressed up 
he won't know his own office. 


Bob Galloway of Marysville is making 
some changes. He expects to expand in an- 
other six months. At the moment he is 
redoing the office to afford larger quarters 
for an addition to the firm. 


Jim Paddock is moving in with Charlie 
Stough, on the withdrawal of Milt Allen, 
who, as I have reported, is moving into 
his new building at Lawrence, with oc- 
cupancy about March 1. 
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